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California State Lands Commission (CSLC)
Attachments

STATE OF CALIFORNIA

CALIFORNIA STATE LANDS COMMISSION
100 Howe Avenue, Suite 100-South -
Sacramento, CA 95825-8202

September 30, 2015

“Mary Jo Borak
California Public Utilities Comm|SS|on
o/o Environmental Science Associates
550 Kearny Street, Suite 800 -
San Francisco, CA 94108

EDMUND-G. BROWN JR., Govemor

JENNIFER LUCCHESI,. Executive Officer- .
(916) 574-1800 Fax (916) 574-1810
California Relay Service TDD Phone 1-800-735-2929
from Voice Phone 1-800-735-2922

Contact Phone: (916) 574-1890
- Contact FAX: (916) 574-1885

File Ref: SCH # 2006101004

Subject: Draft Environmental Impact Re_porf (EIR) for the Monterey Peninsula

Water Supply Project, Monterey County

Dear Ms. Borak:

"The California State Lands Cornmission (CSLC) staff has reviewed the subject draft EIR
for the Monterey Peninsula Water Supply Project (Project or MPWSP), which is being

. prepared by the California Public Utilities Commission (CPUC). The CPUC is the lead

.agency under the California Environmental Quality Act (CEQA) (Pub. Resources Code,
§ 21000 ef seq.) because it is considering issuance of a Certificate of Public
Convenience and-Necessity (CPCN) to the California American Water (CalAm)
pursuant to Public Utilities Code section 100. The CSLC is atrustee agency for projects
that could directly or indirectly affect sovereign lands and their accompanying Publlc
Trust resources or uses. Additionally, because the Project involves work on sovereign
lands, the CSLC will act as a responsible agency. .CSLC staff previously commented on
the’ Notice of Preparation forthe Project in a letter dated November 8, 2012 (enclosed):

CSLC Jurisdiction and Public Trust Lands

The CSLC has jurisdiction and management authority over.all ungranted tidelands,
submerged lands, and the beds of navigable lakes and waterways. The CSLC also has
certain residual and review authority for tidelands and submerged lands legislatively
granted in trust to local jurisdictions (Pub. Resources Code, §§ 6301, 6306). All

. tidelands and submerged lands, granted or ungranted, as well as nawgable lakes and
waterways, are subject to the protections of the Common Law Public Trust.

As general background, the State of California acquired sovereign dwnership of all
tidelands and submerged lands and beds of navigable lakes and waterways upon its
admission to the United States in 1850. The State holds these lands for the benefit of



California State Lands Commission (CSLC)

Attachments
Mary Jo Borak Page 2 September 30, 2015

all people of the State for statewide Public Trust purposes, which include but are not -
limited to waterborne commerce, navigation, fisheries, water-related recreation, habitat

“preservation, and open space. On tidal waterways, the State's. sovereign fee ownership
extends landward to the mean high tide line, except for areas of fill or artificial accretion
or where the boundary has been fixed by agreement or a court. Such boundaries may
not be readily apparent from present day site inspections.

On December 17, 2014, the CSLC authorized a General Lease — Right-of-Way Use to
CalAm for the construction and operation of a temporary exploratory test slant well in
Monterey Bay. In order to operate the existing test well as a permanent well, CalAm
woulld be required to obtain a new lease. In addition, the Project includes nine new
proposed slant wells which appear to be located on sovereign land within Monterey
Bay; construction and operation of these wells would also require a lease. Please
provide a more detailed map showing how far the slant wells extend waterward of the
mean high tide line to assist CSLC staff's determination of the location and extent of its
leasing jurisdiction. Lastly, the existing Monterey Regional Water Pollution Control
Agency's (MRWPCA) ocean outfall and diffusers are currently under State Lands Lease
No. PRC 6091.9. A lease amendment or new lease may be required for CalAm to use
the existing outfall. Questions regarding CSLC jurisdiction or leasing requirements
should be directed to Drew Simpkin with the Land Management D|V|S|on (see contact
information' below).

Project Description

The Project as proposed by CalAm would be located near thé Salinas River along the
coast in the southern portion of Monterey Bay, in Monterey County. The MPWSP is
proposed to include various facilities and improvements, including:

» A subsurface seawater intake system which would consist of 10 subsurface slant
wells (eight active and two on standby) located at the CEMEX property in Marina;

* A 9.6 million gallon per day (mgd) desalination plant located on Charles Benson
Road, adjacent to the Monterey County Environmental Park;

o Approximately 30 miles of pipelines, two pump stations, and water storage tanks;

o [mprovements to the existing Seaside Groundwater Basin Aquifer Storage and
Recovery (ASR) facilities, which would enable CalAm to inject desalinated
product water into the groundwater basin for subsequent extraction and
distribution to customers; and

* An agreement to purchase 3,500 acre feet/year of recycled water from the
. proposed Pure Water Monterey Groundwater Replenishment (GWR) project to
replace those portions of CalAm’s supplies that have been constrained by legal
decisions regarding CalAm'’s diversions from the Carmel River and pumping from .
the Seaside Groundwater Basin. J
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The MPWSP mcludes many of the’ same elements previously analyzed in the Coastal
Water Project (CWP) Final EIR (October 2009). The proposed Project evaluated in the
draft EIR is a modified version of the North Marina project evaluated in the CWP, and as
a result there is substantial overlap between the'MPWSP and the CWP; however, key
components, including the seawater intake system and desalination plant, have been
relocated and/or modified under the current proposal.

The draft EIR identifies the MPWSP Variant as the Environmentally Superior
Alternative. This Alternative would reduce the overall energy use of the proposed
Project, which results in reduced GHG emissions. In addition, the impacts on the
Salinas Valley Groundwater Basin would be reduced as a result of a reduction in

pumping at the slantwells.

Environmental Review

As a responsible agency, the CSLC’s exercise of discretion.is limited to the portions of
the Project that are under the CSLC's jurisdiction (State CEQA Guidelines, § 15096,
“subd: (d)). As a result, the below comments-focus on the discharge pipeline and the
slant wells, which are the components of the Project that would be subject to the
CSLC'’s Ieasmg authority. CSLC staff requests that the'CPUC consider the following
-comments on the Project’s draft EIR. -

General Comments

1. -CSLC staff recommends that the CPUC meet with all potential regulatory agencies
to identify roles and responsibilities as they relate to oversight and permitting of this
Project, in particular the Monterey Bay National Marine Sanctuary (MBNMS), as they
would likely be the lead agency under the Federal National Environmental Policy- Act
(NEPA). CSLC staff believe that the EIR should be developed as a joint EIR/EIS to

" satisfy NEPA's requirements and avoid potential Project delays.

Project Description

2. Under section 3.4.2.5, Brine Storage and Disposal, the draft EIR provides a brief
description of the existing 2.1-mile-long MRWPCA outfall pipeline and diffusers;
however, no history of these existing components or their current condition was
included. The draft EIR (section 4.13) states that an evaluation of the offshore
portion of the MRWPCA outfall was performed in 2015 (E2 Consulting Engsneerlng,
2015). CSLC staff requests thata copy of that report be made available for review
(orif it has been provided, direct the public to its Idcation), and that additional
information on the pipeline be included in the draft EIR to further facilitate CSLC
staff's analysis of the Project components within CSLC jurisdiction.

Deferred Mitigation

3. Several impacts discussed in the draft EIR rely on other agency permits to reduce
specific impacts to a less-than-significant level. Forinstance, Impact4.3-1 (p. 4.3-
56) analyzes general construction activities as they relate to water quality and states
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that a SWPPP (stormwater pollution prevention plan) would be prepared bya. .
Qualified SWPPP Developer, and a‘Qualified SWPPP Practitioner would oversee its -
implementation. The impact conclusion then states that because the Project would
be required to comply with the Construction General Permlt by preparatlon of a
SWPPP, no mitigation is required.

Please note that under CEQA, a lead agency may not defer the formulation of a
mitigation measure to other agencies; lead agencies have :an independent obligation
to address potentially significant impacts, even where a subsequent permit from
another agency is necessary. In addition, CEQA requires that mitigation measures
be presented as specific, feasible, enforceable obligations, or where identification of
speciﬁc measures is infeasible or impractical, be presented as formulas containing-
“performance standards which would mitigate the significant effect of the project and
which may be accomplished in more than one specmed way" (State CEQA
Guidelines, §15126.4, subd. (b)).

CSLC staff requests that all impacts that defer to other agency permits be revised to
better comply with CEQA by identifying and incorporating mitigation to reduce
impacts to the extent feasible, independent of subsequent permits that may be
necessary to fully entitle the Project. Any revised measures should also provide
sufficient detail about the mitigation measure(s) and itsitheir expected performance
and enforcement mechanisms to enable the reader to independently assess and
comment on the effectiveness and feasibility of the measure.

Land Use, Land Use Planning and Recreation

4. Page 4.8-39 of the draft EIR states that “since pipeline construction would proceed
at a rate of 150 to 250 feet per day, the total duration of disturbance at any one
location would generally be less than g week.” Therefore, the draft EIR finds that the
impacts to recreation would be less than significant. Although there may be no long-
term impacts associated with each component’s construction, the cumulative effects
of ongoing construction along the coast that could affect public access to the beach
and Monterey Bay at various coastal locations may be significant. According to

“Table 3-4, construction of the Transmission Main is estimated to take 6 months and
the construction of the Monterey Pipeline is estimated to take 12 months. CSLC staff
request that additional discussion be included in the draft EIR regarding access to
public beaches and Monterey Bay along these routes, and mitigation proposed to
offset the impacts associated with ongoing construction activities.

Greenhouse Gas Emissions

5. Although the draft EIR clearly states (p. 4.11-14) that the “CPUC cannot substantiate
numerically that the mitigated GHG emissions would be reduced to a less-than
significant level,” in order to better analyze the impacts, CSLC staff suggest that the
GHG Emissions Reduction Plan (presented in Mitigation Measure [MM] 4.11-1) and
the Construction Equipment Efficiency Plan (MM 4.18-1) be prepared prior to
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certifying the EIR so that the pubhc and decision- makmg bodies. are. better. informed
as to what the resulting Project emissions would be under such plans, .

In addition, the draft EIR only mentions Executive Order (EOQ) S-3-05 and Assembly
Bill 32 under State Regulations in Section 4.11. [n addition the draft EIR should

discuss the following:

» Executive Order S-01-07 (Governor Schwarzenegger, January 2007)
established a low carbon fuel standard for California, and directed the carbon
intensity of California’s transportations fuels to be reduced by at least 10

percent by 2020.

» Executive Order B-30-15 (Governor Brown, April 2015) established a new
interim- statewide GHG emission reduction target to reduce GHG emissions to
40 percent below 1990 levels by 2030 in order to ensure California meets its_
. target of reducing GHG emissions to 80 percent below 1990 levels by 2050. It
additionally directed all State agencies with jurisdiction over sources of GHG
emissions to implement measures, pursuant to statutory authority, to achieve
GHG emissions reductions to meet the 2030 and 2050 targets.

Climate Change

8. Sea-Level Rise: A tremendous amount of State-owned lands and resources under
the CSLC's jurisdiction will be impacted by rising sea levels, including the coastal
areas that are part of the proposed Project. Note that the State of California
released the final “Safeguarding California: Reducing Climate Risk, an Update to the
2009 California Climate Adaptation Strategy” (Safeguarding Plan) on July 31, 2014,
to provide policy guidance for state decision-makers as part of continuing efforts to

- prepare for climate risks. The Safeguarding Plan sets forth “actions needed” to
safeguard ocean and coastal ecosystems and resources as part of its policy
recommendations for state decision-makers. '

The draft EIR (p. 4.3-99 to -100) discusses the potential for flooding due to sea-level .
rise, and states that “The wellheads for the slant wells would be encased in concrete
vaults buried 5 feet below the sand and would be designed to withstand inundation.
Therefore, the slant wells would not be subject to a significant risk of damage from
flooding due to sea-level rise.” However, the electrical panel (housing the electrical
controls for the slant wells, as shown on Figure 3-3) is not discussed and is also in

* close proximity to areas that may be subject to sea-level rise. As damage to
electrical panel could be significant in terms of operation of the slant wells, CSLC
staff requests that the-EIR include a discussion of how impacts to the electrical .
panel, due fo flooding and/or sea-level rise, would be avoided.

Thank you for the bppor‘tunity to comment on the draft EIR for the Project. As-a -
responSIbIe and trustee agency, the CSLC will need to rely on the Final EIR for the
issuance of any amended/new-lease as specified above and, therefore, we request that

you consider our comments prior to certifying the EIR.
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" Please send copies of future Project-related documents, including electronic. copies of
the Final EIR, Mitigation Monitoring and Reporting Program (MMRP), Notice of
Determination (NOD), CEQA Findings and, if applicable, Statement of Overriding
Considerations when they become available, and refer questions concerning
environmental review to Cynthia Herzog, Seniar Environmental Scientist, at (916) 574-
1310 or via e-mail at Cynthia.Herzog@slc.ca.gov. For questions concerning CSLC
leasing jurisdiction, please contact Drew Simpkin, Public Land Management Specialist,

at (916) 574-2257, or via email at Drew.Simpkin@slc.ca.gov.

Sipeerely, —~

TPl

g i}
| .'il \
% % Y

.Cy R. Oggins, \Chis?
Division of Environmental Planning
and Management

Attachment:

cc: Office of Planning and Research
C. Herzog, CSLC
D. Simpkin, CSLC
L. Calvo, CSLC
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CURTIS L. FOSSUM, Executive Officer

" - CALIFORNIA STATE LANDS GOMMISSION ) -0S8 .
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Contact Phone: (916) 574-1890
Contact FAX: (916) 574-1885

November 8', 2012
File Ref: SCH# 2006101004

California Public Utilites. Commission -
Attn: Andrew Barnsdale :

- 550 Kearny Street; Suite 800
San Francisco, CA 94108

Subject: Notice of Preparation (NOP) for a Draft EnVIronmentaI Impact Report
~ (Draft EIR) for the Monterey Peninsula Water Supply Project, Monterey

County.

Dear Mr. Bamsdale:

The California State Lands Commission (GSLC) staff has reviewed the subject NOP for
“a Draft EIR forthé Monterey Peninsula Water Supply Project (Project or MPWSP),
which is being prepared by- California Public Utilites Commission (CRUC). The CPUC
'is'the lead agency under the California Environmental Quallty Act (CEQA) (Pub.
“Resources Code, § 21000 et'seq.) because it is considering issuance of & Certificate of
Public Convemence and Necessity (CPCN) to California American Water (CalAm)
pursuant to Public Utilities Code section 100. The CSLC provides these comments as a
trustee agency with responsibility for natural resources held in trust for the people of the -
State of California which may be affected by a project, as provided in CEQA and the
State CEQA Guidelines.! The CSLC will act as a trustee agency because of its trust -
responsibility for projects that could directly or indirectly affect sovereign lands, their
accompanying Public Trust resources or. uses, and the public.easement in.navigable
waters, Additionally, because the Project will mvolve work on sovereign lands, the

CSLC will act as a responsible agency.

.CSLC Jurisdiction and Public Trust Lands

The CSLC has jurisdiction and management authority over all ungranted tidelands,
submerged lands, and the beds of navigable lakes and waterways. The CSLC also has
certain residual and review authority for tidelands and submerged lands Ieg|slat|vely
granted in trust to local jurisdictions (Pub. Resources Code, §§ 6301, 6306). All
tidelands and subrnerged lands, granted or ungranted, as well as navngable lakes and
.waterways, are subject to the protections of the Common Law Public Trust,

" The State CEQA Guidelines are found in California Code of Regulatlons Tltle 14 section 15000 et seq.
Trustee agencies are designated in section 15386,
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As general background, the State of California acquired sovereign ownership of all
tidelands and submerged.lands and beds of navigable lakes and waterways upon its
admission to the United States in 1850. The State holds these larids for the benefit of
all people of the State for statewide Public Trust purposes, which include but are not
limited to waterborne commerce, navigation, fisheries, water-related recreation, habitat
preservation, and open space. On tidal waterways, the State's sovereign fee ownershlp
extends landward to the mean high tide line, except for areas of fill or artificial accretion
or where the boundary has been fixed by agreement or a court. Such boundaries may
not be readily apparent from present day site inspections:

Based on CSLC staff's review of in-house records and mapping, it appears that the
proposed Project will extend onto sovereign ungranted lands in the Pacific Ocean.

- GalAm will be required to submit an application for all portions of the Project extending
within the CSLC's leasing jurisdiction. CSLC staff notes that CalAm has alfeady
submitted an application for a proposed Slant Test Well Project (Test Well) that the
Applicant states is needed to obtain information necessary for Project design. - -

Project Location-and Description

The Project as proposed by CalAm would be located near the Salinas River along the
coast in the southem portion of Monterey Bay, in Monterey County. Proposed Project
facilities and improvements would include:

e Construction and operation of a seawater intake system consisting of eight 750-
foot-long subsurface slant wells extending offshore into the Monterey Bay, and”
source water conveyance pipelines.

¢ Construction and operation of a 9-million- gallons-per-day desalination plant
including source water receiving tanks, pre-treatment, reverse osmosis, and -
post-treatment systems, chemical feed and storage facmtles, brine storagé and
discharge facilities, pipelines, pump stations, clearwelis, and a terminal reservoir.

 Construction and operation of desalinated water storage and conveyance
facilities including pipelines, pump stations, clearwells, and a termina] reservoir.

e Construction and .operation of expanded Aquifer Storage and Recovery (ASR)
facilities including improvements to the existing Seaside Groundwater Basin
ASR, including two additional injection/extraction wells, a pump station, a product
water pipeline, a pump-to-waste pipeline, and pump-to-waste treatment.

Environmental Review

Because the CSLC will need to rely on the EIR for issuance of a lease, CSLC staff-
requests the CPUC consider the following comments and suggestlons when preparmg
the Draft EIR.

1. Project Description. A thorough and complete Pro;ect description of all proposed
facilities and improvements should be included in the Draft EIR in order to facilitate
meaningful environmental review of potential impacts, mitigation measures, and

~ alternatives. The Project description should be as precise as possible in describing
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- the details of all allowable activities (e.g., types of equipment ormethods that may be
used, maximum area of impact or volume-of sediment removed or disturbed,
-seasonal work windows, locations for material disposal, etc.), as well as the details of
the timing and length of activities. Thorough descriptions-will facilitate CSLC staff's
determination of the extent and locations of its leassing jurisdiction, make for a more
robust analysis of the work that may be performed, and minimize the potential for

-subsequent environmental analysis to be required.

.’ 2. Relationship of Coastal Water Project (CWP) EIR to MPWSP Draft EIR. The NOP
on page 2 states that “[s]ubsequent to approval 'of the Regional Project CalAm
withdrew its support for.the Regional Project in January 2012. As a result, in April
2012, CalAm submitted Application A.12-04-019 to.the CPUC for the Monterey
Peninsula Water Supply Project (VPWSP).” The Draft EIR should clearly explain
the relationship between the CPW EIR and MPWSP Draft EIR. CSLC staff
recommends using tables and diagrams to illustrate relatlonshlps among past,
present, arid future components of the proposed Project-and other similar Projects in
the area. The Draft EIR should also clearly explain the relationship between the

“DeepWater Desal Alternative” and the “People’s Moss Landing Water Desalination
Project (People’s Project) Alternative” on page 12 of the NOP and should explain
how these proposed or.other. alternatives. mest. CalAm’s project objectives while

reducing or avoiding one or more impacts,

Biological Resources

3. Matlon Measures. In order to avoid/the i |mproper deferral of mitigation, mltlgaflon
measures 'should either be presented as specn‘lc, feasible, enforceable obligations,
or should be presented as formulas containing “performance standards which would

“mitigate the significant effect of the project and which may be accomplished in more
than one specified way” (State CEQA Guidelines, §15126.4, subd. (b)).

4. Sensitive Species Database Inguiries. The CPUC should conduct queries of the
California Department of Fish and Game's (CDFG) California Natural Diversity ..

Database (CNDDB) and U.S. Fish and Wildlife Service's (USFWS) Special Status
Species Database to identify any special-status plant or wildlife species that may
occur in the Project area. The. Draft EIR should analyze the potential for such
species to occur inthe Project area and, if impacts to special-status species are
found to be significant, identify adequate mitigation measures. CSLC staff
recommends early consultation with these agencies to m|n|m|ze Pro;ect impacts on

- ‘protected species.

5. Underwater Noise. The NOP-does not address whether Project-related activities
may generate underwater/below seafioor noise. The Draft EIR should evaluate,
-based on the activities required to construct and operate the Project, potential noise
and vibration impacts on fish, marine mammals, and birds from Projéct-related
activities in water or below the seafloor, on the beach, and for land-side supporting
structures. Mitigation measures could include species-specific work windows as
defined by CDFG, USFWS, and the National Oceanic and Atmospheric
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Administration’s Fisheries Service (NOAA Fisheries). Staff recommends early
consultation with these agenCIes to mirimize the impacts of the PrOJect on sensitive
species.

6. Pre-treatment and Post-treatment Procedures. The Draft EIR should include
detailed discussions of possible environmental impacts from procedures and
chemical treatments of pre-treatment of seawater and post-treatment of desalinated
water. These discussions should also include possible environmental impacts from

. such treatments and how they may possibly-impact the groundwater aquifers.

7. Injection of Desalinated Water into the Existing Seaside. Groundwater Basin (Basin).

Page 5 of the NOP explains that the primary function of the two additional proposed
expanded ASR wells would allow “...desalinated water to be injected into the Seaside
Groundwater Basin for subsequent distribution to customers...." The Draft EIR should
include detailed discussion and possible environmental impacts of the following:

+ Current conditions of the Basiri;
« Procedures of injecting into the Basin;
‘e Possible geological impacts of injections;
& Possible impacts to hydrology in the Basin;
« Duration of leaving injected water in the Basin; and
o Procedures of drawing water out of the Basin.

The above stated Project components may be most effectively presented by using

diagrams and images related to difierent stages and conditions of the Basin. CSLC
_ staff also recommends discussions of the most recent scientific data supporting the

‘above proposed activities for better evaluation of possible environmental impacts.

Public Trust

8. Public Trust and Recreation. If the Project lies within the State-owned sovereign

_ land, then it'is subject to the Public Trust. Members of the public have the benefit of
use consistent with the Public Trust which includes, but is not limited to, navigation

. and recreation such as rafting, sailing, rowing, fishing, fowling, bathing, and other
water-related recreational uses. The Draft EIR should discuss the Project’s potential
to restrict or impede the public's use and enjoyment of the Pacific Ocean or to -
otherwise affected Public trust resources and values; for example, the Draft EIR
should evaluate impacts associated with the bring discharge plume on Public Trust
resources and values. If any impacts are determined to be significant, the CPUC
should identify measures to avoid or reduce them as feasible.

The Draft EIR should also discuss how the members of the public will be notified 'of
Project-related activities in the Project area. CSLC staff recornmends posting
signage, in advance, at and around the Proposed Project; any additiorial discussions
-of notification and opera’uona( or construction practices should be addressed in the
Draft EIR in order to minimize the impact to members of the public.
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9.: Conflicts with Specially Designated Lands, The proposed Project is located within .

the boundaries of the Monterey Bay National Marine Sanctuary and in the vicinity of
Marine-Protected Areas. The Draft EIR should evaluate potential land use conflicts
and other direct or indirect impacts.resulting from Project construction and operation,
and should list the appropriate agency jurisdictions that were consulted to ensure
any such potential.impacts are avoided.or reduced to the extent feasible.

Cultural Resources

'lO Submerged Cultural Resources. The NOP on page 9 states that “the EIR will

evaluate potential impacts on histori¢, archaeological, and paleontologlcal

" resources, and human remains,” However, it does not state how the Draft EIR wnll

approach this analysis. The CSLC maintains a shipwrecks- .database that can assist
with this analysis. CSLC staff requests that the CPUC contact Senior- Staff Counsel
Pam Griggs at the contact information noted at the end of this letter to obtair
shipwrecks data from the databaseand CSLC records for the-Project site. The

_database includes known and potential vessels located on.the State’s tide and

submierged lands; however, the locations of many shlpwrecks remain unknown
Please note that any ‘submerged archaeologucal site or submerged historic resource
that has remained in State waters for more than 50 years is presumed to be’

significant.

11. Title to Resources. The Draft EIR should also mention-that the ’utle to all abandoned

shipwrecks, archaeological sites, and historic. or cultural.resources on.or in the tide -

and submerged lands of Callfornla is vested in the State and inder-the- -jurisdiction of:
the CSLC. CSLC staff requests that the CPUC consult with-Senior Staff. Counsel

. Pam Grlggs at the contact information noted -at the end of this letter, should any

cultural resources on state iands be.discovered durlng construction of the proposed
Project.

Climate Change
© 12.Greenhouse Gases. A greenhouse gas (GHG) emissions analysis consistent with

the California Global Warming Solutions Act'(AB 32) and required by the State -

. CEQA Guidelines should be included in the Draft EIR. This analysis should-identify

a threshold for significance for GHG emissions,.calculate the level of GHGs. that will
be emitted as a result of constrisction and ultimate build-out of the Project, determine

the significance ofthe' impacts of those emissions, and, if impacts are significant,

identify mitigation measures that would reduce them to the extent feasible.

13.Sea Level Rise.. The Draft EIR should also cdnsiderth‘e effects of sea'.level rise.on

all resource .categories potentially affected by the proposed Project.. At its meeting
on December 17, 2009, the CSLC approved the recommendations made in a
previously requested staff report, “A Report on Sea Level Rise Preparedness”
(Report), which assessed the degree 16 which the CSLC’s grantees and lessees
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have considered the eventual effects of sea level rise on.facilities located within the
CSLC’s jurisdiction. (The Report can be found on the CSLC's website,
http://iwww.slc.ca.gov.) One of the Report's recommendations directs CSLC staff to
consider the effects of sea level rise on hydrology, soils, geology, transportation,
recreation, -and other resource categories in all environmental determinations
associated with CSLC leases.

Please note that, when conSIderlng lease applications, CSLC staff is directed to (1 )
request information from applicants concerning the potential effects of sea level rise
on their proposed projects, (2) if applicable, require applicants to indicaté how they
plan to address sea level rise and what adaptation strategies are planned during the
projected life of their projects, and (3) where appropriate, recommend project
modifications that would eliminate or reduce potentially adverse impacts from sea
level rise, including adverse impacts on public access.

Thank you for the opportunlty to comment on the NOP for the Project. As a responsible
agency, the CSLC will need to rely on the EIR for its review and. consideration of a lease
amendment as specified above -and, therefore, we request that you. consider our
comments when preparing the Draft EIR. Please send additional information on the
Project to the CSLC staff identified below as plans become finalized.

Please send. copigs of future Project-related documents, including electronic copies of
the Draft EIR, Final EIR, CEQA Findings, and Notice of Determination when they
become available, and refer questions concerning environmental review to Afifa Awan,
Environmental Scientist, at (916) 574-1891 or via e-mail at afifa.awan@slc.ca.gov. For
questions concerning archaeological or. historic resources under CSLC Junsdlctlon
please contact Senior Staff Counsel Pam Griggs at (916) 574-1854 or via email at
pamela.griggs@slc.ca.gov. For questions concerning CSLC leasing jurisdiction, please
contact Drew Simpkin, Public Land Management Specialist, at (916) 574-2275, or via

email at drew.simpkin@slc.ca.gov.

Sincerely,

Cy R. Oggins \Ohie '
Division of Environmental Planning
and Management

cc: Office of Planning and Research
A. Awan, DEPM, CSLC
P. Griggs, Legal, CSLC
S. Haaf, Legal, CSLC
D. Simpkin, LMD, CSLC
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Respondent California Coastal Commission (the Commission) hereby submits this
opposition to Marina Coast Water District’s (MCWD?s) petition for writ of administrative
mandamus in this matter. The Commission incorporates by reference the brief filed by Real Party

in Interest Cal-Am, and offers the following additional arguments.

l. THE COASTAL ACT AUTHORIZED THE COMMISSION TO HEAR THE APPEAL AND
APPROVE THE PERMITS.

A. The Commission had authority to hear this appeal from the denial of a
CDP for a major public works project.

First, MCWD contends there were no statutory grounds for Cal-Am’s appeal to the
Commission from the City’s coastal development permit (CDP) denial. Yet Public Resources

Code section 30603(a)(5) authorizes the appeal at issue here:

30603. (a) After certification of its local coastal program, an action taken by a local
government on a coastal development permit application may be appealed to the
commission for only the following types of developments:

(5) Any development which constitutes a major public works project or a major
energy facility.

MCWD does not dispute that in this case, the City “took action” on a CDP application for a
“major public works project.” (See AR 327 [City notice of final local action stating that City
denied a CDP for the project]; Pub. Res. Code § 30114 [defining a “public works project” to
include water production facilities subject to the jurisdiction of the California Public Utilities
Commission]; Cal. Code Regs., tit. 14, § 13012(a) [public works facilities costing at least
$100,000 are “major”].)

MCWD maintains, however, that the Coastal Act did not authorize the appeal to the
Commission here, because the City denied the CDP application “without prejudice,” and the City
did not base its denial on local coastal program (LCP) conformance or nonconformance.

(MCWD Memo. at p. 6.) MCWD misunderstands the Coastal Act appeal provisions.

The scope of the Commission’s appellate jurisdiction is defined by the type of development
acted on by the local government, not the nature or adequacy of the local government’s findings.
(See Pub. Res. Code 8§ 30603(a) [“After certification of its local coastal program, an action taken

1
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by a local government on a coastal development permit application may be appealed to the
commission for only the following types of developments:”].)

The grounds for appeal have nothing to do with the local government’s analysis or
findings. Nor does section 30603 distinguish between local permit actions that are “with
prejudice” and “without prejudice.” (Neither the LCP nor the Coastal Act authorizes a denial
“without prejudice.” Indeed, since an applicant can always reapply for a permit, that distinction
is meaningless.) Rather, as MCWD accurately states on page 9 of its memorandum, a valid
appeal must allege that the project conforms to the standards of the LCP. (Pub. Res. Code
8 30603(b)(2) [“The grounds for an appeal of a denial of a permit pursuant to paragraph (5) of
subdivision (a) shall be limited to an allegation that the development conforms to the standards
set forth in the certified local coastal program and the public access policies set forth in this
division.”].) That is the case here: the appeal to the Commission alleged that the project
conformed to the standards of the LCP. (See AR 1588 [“Because the proposed Project conforms
to the standards of the LCP and the public access policies in the Coastal Act, the Commission
should grant this appeal and issue the CDP.”].)

In fact, after adhering to this untenable talking point for a few pages, MCWD quickly
lapses back into acknowledging the actual legal standard. (See MCWD Memo. at p. 14 [“The
CCC can overturn a local agency's denial of a major public works project under the Coastal Act if
it concludes that the project is [sic] conforms to (1) the standards set forth in the certified LCP;
and (2) the public access policies set forth in this division.(§ 30603, subds. (a)(5), (b)(2).)"].)
Accordingly, the appeal was proper, and the Commission appropriately heard it.

The City’s interpretation of its action matched the Commission’s, and the City issued a
final local action notice (FLAN) following its decision. (AR 2983.) In the City’s resolution
itself, the resolution summarizing the City Council action simply states that the City Council
disapproved the coastal permit; the reference to the denial being “without prejudice” to
subsequent “reconsideration” appears in the findings. (AR 316-17.)

MCWD argues that regardless of what the City thought it was doing, under the

Commission’s regulations, the City’s action was not “complete” until it made all the required
2
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findings regarding the project’s compliance with the LCP. ! (MCWD Memo. at p. 10.) MCWD’s
argument is incorrect for two reasons. First, the City based its decision on CEQA, and so there
were no “required findings” concerning LCP compliance, at least for purposes of Commission
appellate review and judicial review.? (See, e.g., Topanga Association For A Scenic Community
v. County of Los Angeles (1974) 11 Cal.3d 506, 510 [agency must have analytical bridge between
evidence and findings, and findings and action]; Saad v. City of Berkeley (1994) 24 Cal.App.4th
1206, 1215 [agency need only have one valid, sufficient ground for denying permit].) The clear
intent of the regulation is to address those situations where a local government has made a
decision, but is still in the process of adopting supporting findings—not situations where the local
government has made a decision, given notice that its decision is final, and has made all of the
findings it intends to make in connection with that final decision.

Second, while this regulation imposes requirements on local governments, it is not a
jurisdictional provision. Even if “completeness” arguably affects when an approved permit takes
effect (a question the Court need not reach), it should not impede appellate review by the
Commission. Indeed, MCWD’s reading would negate one of the main purposes of such review:
to correct inadequate findings. If MCWD were correct, then when a local government made
inadequate findings (either in good faith, or intentionally, to capitalize on this regulation), then
the Commission could never exercise appellate review over the decision. It could exercise such
review only if the local government made adequate findings, in which case there would probably

be no need for appellate review. The jurisdiction of an appellate body cannot be limited to

! The pertinent regulation states as follows:

A local decision on an application for a development shall not be deemed complete
until (1) the local decision on the application has been made and all required findings
have been adopted, including specific factual findings supporting the legal
conclusions that the proposed development is or is not in conformity with the
certified local coastal program and, where applicable, with the public access and
recreation policies of Chapter 3 of the Coastal Act, and (2) when all local rights of
appeal have been exhausted as defined in Section 13573.

(Cal Code Regs., tit. 14, § 13570.)

2 Of course, the Commission does not believe that the City’s approach here was legally
sound, simply that it was “complete” for purposes of review.

3
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situations where the body whose decision is being appealed from has complied with all of its
legal obligations.

MCWD also claims that the Commission could not hear the appeal because the City had
not prepared an EIR, citing Laurel Heights Improvement Ass’n v. Regents of Univ. of Cal. (1993)
6 Cal.4™ 1112, 1124. (MCWD Memo. at p. 10.) This argument, however, assumes that an EIR
was required before the Commission could act. Unlike Laurel Heights, here the Commission can
act absent an EIR, because it has a certified regulatory program. (Cal. Code Regs., tit. 14, 8§
15250, 15251(c).)

B.  Substantial evidence supported the substantial issue findings.

MCWD argues that the Commission erred in finding a “substantial issue,” but does not
guote the relevant statutory language from the Coastal Act. After certification of an LCP, “[t]he
commission shall hear an appeal unless it determines . . . (2) . . . that no substantial issue exists
with respect to the grounds on which an appeal has been filed pursuant to Section 30603.” (Pub.
Res. Code § 30625(b).)

Here, the ground for the appeal was that the proposed development conformed to the LCP.
(AR 1588.) Given that the Commission ultimately determined that the proposed development did
conform to the LCP despite inconsistency with one provision of the Land Use Plan, there was, at
a minimum, a substantial issue on that point.®> The Commission therefore did not abuse its
discretion in finding a substantial issue. (See Alberstone v. California Coastal Com. (2008) 169
Cal.App.4th 859 [trial court reviews an administrative agency determination of whether an appeal
raises a substantial issue for abuse of discretion].)

111
111

% The five factors listed in MCWD?’s brief can be helpful in this analysis, and the
Commisison found that “four of the five substantial issue factors weigh in favor of a finding of
substantial issue.” (AR 4165-66.) The Commission explained its reasoning behind each of the
five factors in detail in the Staff Report, providing substantial evidence in support of its
determination. (AR 2716.)

4
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C. The Commission properly found that approving the project was the option

most consistent with the LCP, despite being inconsistent with one primary
habitat policy.

MCWD contends that the Commission erred in approving the CDPs for the project because,
according to MCWD, only resource dependent development, and not industrial development, is
allowed on the site, despite it being designated for coastal-dependent industrial uses. MCWD
inaccurately asserts that the Commission found that the project was inconsistent with the LCP,
but in fact, the Commission found that the project was inconsistent with one provision of the
Land Use Plan, but consistent with the LCP when the various provisions were read together. (AR

2727.)

1.  The Commission was within its discretion when it read the various
LCP provisions together, and determined that they allowed this use
at the project site.

On its face, the LCP supports the Commission’s interpretation of the LCP, allowing the
project. First, only the Commission’s interpretation gives effect to the LCP’s specific land use
designation for this site. The LCP designates the project site as “Coastal Conservation and
Development,” which prioritizes development of coastal-dependent industrial uses. (AR 4197.)
The LCP also states that “Coastal Conservation and Development uses shall be allowed on the

west side of Dunes Drive,” which includes the project site:

Coastal Conservation and Development uses shall be allowed on the west side of
Dunes Drive. These activities shall include, but not be limited to, marine agriculture
(Mariculture); off-shore and surf-zone sand mining, and other commercial activities
dependent for economic survival on proximity to the ocean, salt water or other
elements only available in this particular environment. Development in this area will
be allowed in already disturbed areas (see Sensitive Habitat section).

(AR 820, emphasis added.) Thus, the LCP mandates that such uses, which include the test well,
be allowed here. MCWD’s interpretation, which would not allow an industrial use on the site, is
flatly incompatible with the LCP’s designation of this site for industrial use.

Second, the Commission’s interpretation, unlike MCWD’s, gives effect to LCP language
confronting exactly the issue here: harmonizing protection of primary habitat with the intent to
allow industrial development on the site. The LCP balances those concerns by restricting such

development to already disturbed areas:

5

COASTAL COM OPP TO WRIT (Case No. CV180839)




Marina Coast Water District (MCWD)

Att

© 00 ~N o o b~ w N

S T N N N O T N T T N O e e N N T ~ S S T e
©® N o g B~ W N P O © O N o o~ W N Lk O

hment

Because of the fragile character of the dune vegetation, new development in this area
shall be restricted to already-disturbed areas. Development in areas where the natural
dune remains shall not alter the basic configuration of the natural dune landform, and
shall provide for site reclamation.

(AR 817.) The project would be located in a dune area “that has been extensively disturbed by
mining activities.” (AR 2693.) Thus, the CDP approval comports with the LCP's requirement
that new coastal dependent industrial development be located in disturbed areas. Additionally,
the Commission found that “Because the area of the proposed project essentially lacks dune
vegetation, the primary habitat criteria linked to the presence of dune vegetation does not apply in
this instance.” (AR 2724, fn. 15.)

The Commission relied on these LCP provisions, and others, in finding the use allowable.
(AR 4197-4202.)

Third, as a general matter, the Commission’s interpretation of the LCP is entitled to judicial
deference, given the Commission’s special familiarity with the regulatory and legal issues.
(Hines v. California Coastal Com. (2010) 186 Cal.App.4th 830, 849 [court gives “broad
deference” and “great weight” to Commission’s interpretation of LCP]; Reddell v. California
Coastal Commission (2009) 180 Cal.App.4th 956, 965-966 [courts give deference to
Commission’s interpretation of the LCP appropriate to the circumstances of the agency action];
Alberstone v. California Coastal Commission (2008) 169 Cal.App.4th 859, 866 [“we grant broad
deference to the Commission’s interpretation of the LCP since it is well established that great
weight must be given to the administrative construction of those charged with the enforcement
and interpretation of a statute.”]; § 30625, subd. (¢) [Commission decisions to guide future
actions of local governments].) “The Commission has the ultimate authority to ensure that
coastal development conforms to the policies embodied in the state's Coastal Act.” (Charles A.
Pratt Construction Co. v. California Coastal Com, supra, 162 Cal.App.4th at 1075.) The
Commission’s interpretation here is therefore entitled to deference.

111
111

Iy
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2. The Commission could properly consider the Coastal Act in
interpreting the LCP.

Furthermore, the Commission’s interpretation allowing industrial development in already
disturbed areas is consistent with Public Resources Code section 30260.* MCWD criticizes the
Commission for citing section 30260 in its approval of an industrial facility in primary habitat.
MCWD argues that because the City has a certified LCP, that LCP and the Coastal Act public
access and recreation policies—and not the remaining provisions of the Coastal Act—provide the
substantive policies with which proposed development must comply. Therefore, according to
MCWD, the Commission erred by considering section 30260, which is not part of the Public
Access and Recreation chapters of the Coastal Act. (MCWD Memo. at p. 14.)

This argument is specious. In considering section 30260 for additional support, the
Commission tracked the LCP, which repeatedly references section 30260. The Commission
findings cite section 30260 because the LCP cites that provision in its discussion of appropriate
uses for the site. (See AR 843 [“The Coastal Conservation and Development designation for this
area is consistent with . . . 30260 (Coastal-Dependent Industries)”]; AR 849 [“Priority for public
acquisition along with the continuation of the existing land use and future Coastal Conservation
and Development land use designation are consistent with Coastal Act policies: . . . 30260

(Coastal-Dependent Industries).”].)°

* Coastal-dependent industrial facilities shall be encouraged to locate or expand
within existing sites and shall be permitted reasonable long-term growth where
consistent with this division. However, where new or expanded coastal-dependent
industrial facilities cannot feasibly be accommodated consistent with other policies of
this division, they may nonetheless be permitted in accordance with this section and
Sections 30261 and 30262 if (1) alternative locations are infeasible or more
environmentally damaging; (2) to do otherwise would adversely affect the public
welfare; and (3) adverse environmental effects are mitigated to the maximum extent
feasible.

(Pub. Res. Code § 30260.)

> In its preliminary injunction papers, MCWD contended that the LCP's references to
section 30260 simply indicate that the City considered section 30260 in deciding how to
designate each site, and so the citation is more an indication of past review than a mandate that
future review should consider the standards in section 30260. (Opening Memorandum in Support
of Motion for Preliminary Injunction, at p. 9.) If MCWD is correct, then by designating the site
for this type of development, the LCP simply codifies a previous finding that coastal dependent
industrial use at the site satisfies section 30260. If that is true, then the use is allowable,
(continued...)
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Moreover, while the Commission believes that the LCP provisions are straightforward in
their support for coastal dependent industrial development at this location, to the extent there was
any ambiguity in the LCP policies, it is appropriate to use Coastal Act provisions to resolve such
ambiguity because provisions of an LCP must be consistent with Coastal Act requirements.
(McAllister v. California Coastal Com. (2009) 169 Cal.App.4™ 921, 931.)

To the extent there was any tension between two or more LCP policies, the Commission
appropriately looked to the Coastal Act to interpret the LCP. The Coastal Act allows coastal
dependent industrial uses, even in sensitive habitat, when the three part test of 30260 can be
satisfied. Given the absence of evidence that the project will adversely affect primary habitat, the
Commission therefore properly prioritized the industrial facilities designation in the LCP over the
primary habitat policies, which is consistent with how the LCP and Coastal Act prioritize those
competing concerns. (AR 817, 843, 846.)

And as explained above, in finding that the project was consistent with the LCP, the
Commission relied primarily on LCP provisions requiring the Commission to allow coastal
dependent industrial development at the site, and cited section 30260 as additional support. Thus,
any error regarding section 30260 was harmless, because the Commission had and cited LCP

grounds for its decision.

3. MCWD approves of the Commission’s reference to the Coastal Act
as an interpretive tool when it serves MCWD’s arguments.

MCWD is selective and hypocritical in its disdain for the Commission’s consideration of
the Coastal Act when interpreting LCP policies. On one hand, it argues that the Commission
should not have considered section 30260 when harmonizing the various LCP policies discussed
above. On the other hand, its entire argument here turns on the Commission’s finding that the site
is “primary habitat” under the LCP. (See MCWD Memo. at p. 13.) The LCP language requiring
that a proposed use be “resource dependent” applies only for primary habitat, not for secondary

habitat. (See AR 2720; MCWD Memo. at p. 13.)

(...continued)
consistent with the LCP, with or without explicitly referencing section 30260 in a decision
approving a CDP.
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Yet in determining that the project site was primary habitat, the Commission relied in large

part on Coastal Act policies:

Thus, interpreting the definition of primary habitat consistent with the Coastal Act,
the Commission finds that the area in which the proposed project would be located
constitutes ESHA and meets the first description of primary habitat under the LCP.
This interpretation of the LCP and the definition of primary habitat is further

supported by the structure of the LCP and Coastal Act habitat policies. The Coastal
Act ESHA protection policies in Section 30240 state:. . .

(AR 2726.) The CEMEX site is actually mapped as secondary habitat in the LCP, and the
applicant’s biologist determined that is was secondary habitat adjacent to primary habitat. (AR
2724-25.)

MCWD cannot have it both ways. If, as the Commission believes, it was appropriate to
reference the Coastal Act in interpreting the LCP and harmonizing its provisions, then the
Commission properly found the project consistent with the LCP. If, in contrast, the Commission
could not consult related Coastal Act provisions when interpreting the LCP, then MCWD cannot
build its argument on the Commission’s classification of the site as primary habitat, because that
also cited Coastal Act provisions for support. And even if MCWD could take such inconsistent
positions, as explained above, even without relying on section 30620, the Commission had other
bases for finding the project consistent with the LCP when read as a whole.

The Commission did not abuse its discretion in interpreting the LCP to allow industrial use

in an already disturbed area.

Il.  THE COMMISSION COMPLIED WITH CEQA.

The Commission has a certified regulatory program under CEQA. (Cal. Code Regs., tit. 14,
88 15250, 15251(c).) The parties agree that the Commission is therefore exempt from Chapters 3
and 4 of CEQA (sections 21100 through 21154), and section 21167, and from the requirement to
prepare an EIR. (See MCWD Memo. at p. 15.)

A. CEQA Specifies the Content of Substitute Documents, Which Is Different
from Standard CEQA Documents.

The parties dispute the extent to which Commission findings must mirror an EIR or other

CEQA document. MCWD contends that having a certified regulatory program does not affect
9
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what information an agency must include in its environmental document. At its core, MCWD
argues that the Commission should have prepared an EIR, but could give it a different title. In
contrast, the Commission maintains that the content of its environmental documents is governed
by the provision that specifically addresses the content of substitute environmental documents for

certified regulatory programs, CEQA Regulation 15252:

15252. SUBSTITUTE DOCUMENT

(a) The document used as a substitute for an EIR or Negative Declaration in a
certified program shall include at least the following items:

(1) A description of the proposed activity, and

(2) Either:

(A) Alternatives to the activity and mitigation measures to avoid or reduce any
significant or potentially significant effects that the project might have on the
environment, or

(B) A statement that the agency's review of the project showed that the project would
not have any significant or potentially significant effects on the environment and
therefore no alternatives or mitigation measures are proposed to avoid or reduce any
significant effects on the environment. This statement shall be supported by a
checklist or other documentation to show the possible effects that the agency
examined in reaching this conclusion.

(b) The notice of the decision on the proposed activity shall be filed with the
Secretary for Resources.

(Cal. Code Regs., tit. 14, § 15252.) Substitute documents contain more information than what
section 15252 describes, in part because the agencies’ governing statutes and regulations require
it. In addition, the Secretary of Natural Resources reviews the regulatory programs prior to
certification to ensure that they are consistent with CEQA’s overarching policies, and the
provisions required to qualify for the certification process, which includes more than what is
specified in section 15252. Once certified, however, section 15252 is the CEQA provision that
most directly governs what should be in a substitute environmental document in order to be
compliant with CEQA.

This provision, on its face, governs the Commission’s findings, and MCWD’s arguments
about various other alleged requirements not found in section 15252 is simply incompatible with
section 15252. Other provisions of CEQA also contradict MCWD’s position that if an EIR would

10
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be necessary for a project absent a certified regulatory program, then Commission findings must
contain all the same information as an EIR. Public Resources Code section 21100 lists the
information that must be in an EIR. Although MCWD accuses the Commission of violating that
provision (MCWD Memo. at pp. 18, 32), MCWD also admits that Chapter 3 of CEQA does not
apply to the Commission. (Id. at p. 15; see Sierra Club v. State Bd. of Forestry (1994) 7 Cal.4th
1215, 1230-31.) Section 21100 is in Chapter 3.

Thus, MCWD is arguing that all of the informational requirements for EIRs found in
section 21100 and elsewhere apply to a certified regulatory program, even though (1) the
Legislature enacted a provision of CEQA specifically stating what information a certified
regulatory program document must contain; and (2) the Legislature explicitly stated that certified
regulatory programs need not comply with the CEQA provision listing the information that EIRs
must include (section 21100). MCWD’s position makes no sense, and contravenes the clear
legislative intent.

And as a practical matter, why would an agency go to the trouble of obtaining certification
from the Secretary of Resources if the only benefit was being able to call its document something
other than “EIR,” and the content had to be exactly the same? The purpose of allowing certified
regulatory programs was to enable agencies to create their own programs, tailored to their
governing statutes, policies, and procedures, while still serving CEQA’s central goals of
considering the environmental effects of a proposed project.

In support of its argument that a substitute document must include all information that an
EIR must include, and not just what section 15252 lists, MCWD cites a number of cases, none of
which support MCWD’s conclusion. Sierra Club says that a certified regulatory program is not
“exempt” from CEQA entirely, which no one is arguing in this case. (Sierra Club v. State Bd. Of
Forestry (1994) 7 Cal.4™ 1215, 1230-31.) The Joy Road case held that the Department of
Forestry was subject to CEQA notice and recirculation requirements. (Joy Road Area Forest and
Watershed Assn. v. California Dept. of Forestry & Fire Protection (2006) 142 Cal.App.4™ 656,
668.) Joy Road noted that certified regulatory programs are exempt only from Chapters 3 and 4

and section 21167 of CEQA. (Ibid.) While the Commission is not “exempt” from the rest of
11
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CEQA, other provisions apply only as they specify. Thus, in the absence of an indication they
were intended to apply more broadly, provisions addressing EIRs apply only to EIRs, not to
MNDs or substitute documents. For example, section 21080.1 is not one of the provisions that
the Commission is “exempt” from under Joy Road, but on its face, it does not concern certified
regulatory programs, because it sets forth an obligation to determine the appropriate type of
CEQA document to prepare, when certified agencies need not prepare any of the CEQA
documents referenced.® Put differently, an agency preparing an EIR is not “exempt” from section
15252, but section 15252 imposes no additional obligations on that agency. In the same way,
there are various CEQA provisions that the Commission is not “exempt” from, but that do not
impose any obligations on the Commission in this matter.

MCWD also cites POET, LLC v. California Air Resources Bd. (2013) 218 CaI.App.4th 681,
716. POET held that CEQA regulation 15004 applied to a certified regulatory program. Yet
section 15004 refers to “a final EIR or Negative Declaration or another document authorized by
these Guidelines to be used in the place of an EIR or Negative Declaration.” (Cal. Code Regs.,
tit. 14, § 15004(a).) This only bolsters the Commission’s argument that when CEQA or its
regulations intend to address substitute documents, they say so.

Similarly, another case that MCWD cites held that a certified program may rely on

“abbreviated project plans instead of a full-blown EIR.” (Environmental Protection Information

® That provision reads as follows:

(@) The lead agency shall be responsible for determining whether an environmental
impact report, a negative declaration, or a mitigated negative declaration shall be
required for any project which is subject to this division. That determination shall be
final and conclusive on all persons, including responsible agencies, unless challenged
as provided in Section 21167.

(b) In the case of a project described in subdivision (c) of Section 21065, the lead
agency shall, upon the request of a potential applicant, provide for consultation prior
to the filing of the application regarding the range of actions, potential alternatives,
mitigation measures, and any potential and significant effects on the environment of
the project.

(Pub. Res. Code § 21080.1.) The Commission is not exempt from this provision, but at the same

time, it is not “responsible for determining whether an environmental impact report, a negative
declaration, or a mitigated negative declaration shall be required for any project.”
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Center, Inc. v. Johnson (1985) 170 Cal.App.3d 604, 620.) This also supports the Commission’s
position that the informational requirements for substitute documents are not identical to EIRs.

Finally, in support of its argument that the Commission is not entirely exempt from
CEQA—a position the Commission agrees with—MCWD cites Conway v. State Water
Resources Control Board (2015) 235 Cal.App.4th 671 and City of Arcadia v. State Water
Resources Control Bd. (2006) 135 Cal.App.4th 1392, 1422. (See MCWD Memo. at p. 18.) Both
of these cases say that certified programs are subject to CEQA’s “broad policy goals and
substantive standards.” (Conway, supra, 235 Cal.App.4™ at p. 680; City of Arcadia, supra, 135
Cal.App.4™ at p. 1422.) MCWD pretends that being subject to a statute’s broad policy goals, and
broad substantive standards, means being subject to every phrase in the statute, whether it applies
on its face or not. That is not a fair reading of the cases.

Conway specifically mentions that “there must be significant documentation.” (Conway,
supra, 235 Cal.App.4™ at p. 680.) Here, there was, as evidenced by the Commission’s extensive
findings and administrative record.

Most importantly, both of these cases specifically track CEQA regulation 15252 when
discussing what requirements apply to certified regulatory programs. (Conway, supra, 235
Cal.App.4™ at p. 680; City of Arcadia, supra, 135 Cal.App.4™ at p. 1422.) That is precisely the
Commission’s position here, and it negates MCWD’s position that the information in a substitute
document must be identical to what would be in an EIR. That would render section 15252

superfluous.

B.  The Commission did not find any significant environmental effects from
the project, and so was not required to discuss mitigation or alternatives.

While the Commission believes that its discussion of alternatives and mitigation in its
findings was analytically sufficient, such a discussion would be necessary only under section

15252(a)(2)(A). Here, the Commission found no significant adverse effects, and so the
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applicable provision was section 15252(a)(2)(B), which does not require an analysis of

alternatives and mitigation.’

C. CEQA does not give a certified regulatory program jurisdiction to address

environmental effects that are otherwise outside the agency’s jurisdiction.

CEQA does not expand the powers or jurisdiction of an agency beyond its governing statute.
(Pub. Res. Code 8§ 21004; Cal. Code Regs., tit. 14, 8 15040.) As MCWD notes, in reviewing the
project, the Commission is limited to applying the policies found in the City of Marina LCP.
(MCWD Memao. at pp. 8-9.) Although the LCP has no policies concerning groundwater supply
or quality, the LCP does have policies concerning coastal agriculture. While CEQA does not
empower the Commission to independently regulate groundwater quality and supply issues, the
Commission did find that the project would not adversely affect groundwater quality and supply

S0 as to harm coastal agriculture.

" The Commission found that the project as conditioned would not interfere with public
access or beach use (AR 2718), would not adversely affect coastal waters (AR 2729), including
ocean water quality (AR 2730), and not otherwise cause any adverse impacts within the scope of
the LCP’s marine resources, water quality, and spill prevention policies. (AR 2730.)

The Commission also considered geologic hazards such as erosion, earthquake, and
tsunami, and found no adverse project impacts. (AR 2732-34.)

The Commission found no adverse impacts to archaeological and cultural resources (AR
2737), and that the project was consistent with LCP policies protecting scenic and visual
resources. (AR 2739.)

Specifically concerning habitat, the Commission found that the project would not
adversely affect habitat (AR 2724 [noting that area of disturbance has historically been used as an
access road, and has been disturbed by sand mining activities for many years]), and that the site is
not currently supporting native dune vegetation (AR 2725). The only “mitigation” the
Commission required was monitoring and construction best management practices to ensure
unanticipated impacts did not occur and restoration for temporary impacts, if any, in areas not
disturbed by CEMEX (AR 2703-2705). That is not true mitigation, since there might not have
been any adverse impacts without it. The Commission stated that “The LCP also requires that all
adverse effects in primary habitat are fully mitigated,” and that the project could be approved
consistent with the LCP. (AR 2726-27.)

Finally, the Commission found that the project would not result in diminished water
supply or water quality for agricultural uses, and would have “an insignificant effect on coastal
agriculture.” (AR 2740.) The Commission adequately analyzed potential effects on groundwater
levels and quality, and found that the project would not have an adverse impact. (See California-
American Water Company’s Opposition To Ag Land Trust’s Opening Brief, Case No. June 5,
2015, Case No. CV180887, at pp. 7-24.) Here too, the Commission included conditions in the
permit to make sure its initial analysis was correct—not to “mitigate” expected adverse impacts.

All of the above findings were supported by substantial evidence.
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MCWD makes a number of other assertions about CEQA that are not correct. First, it
states that as the lead agency, the Commission “had responsibility to evaluate all of the impacts of
the project and to prepare an environmental study that other agencies could rely on.” (MCWD
Memo. at p. 16.) Yet Section 15253 of the CEQA regulations sets forth the circumstances in
which another agency can rely on a certified document in lieu of preparing its own CEQA
document. Section 15253(c) states that “Certified agencies are not required to adjust their
activities to meet the criteria in subdivision (b).”® If any certified agency acting as lead were
required to “evaluate all impacts of the project and to prepare an environmental study that other
agencies could rely on” then this section of CEQA would be meaningless. Additionally, section

15253(b)(3) lists as a requirement for another agency to rely on the document that the analysis

® Section 15253(b) reads as follows:

(b) The conditions under which a public agency shall act as a Responsible Agency
when approving a project using an environmental analysis document prepared under a
certified program in the place of an EIR or Negative Declaration are as follows:

(1) The certified agency is the first agency to grant a discretionary approval for the
project.

(2) The certified agency consults with the Responsible Agencies, but the consultation
need not include the exchange of written notices.

(3) The environmental analysis document identifies:

(A) The significant environmental effects within the jurisdiction or special expertise
of the Responsible Agency.

(B) Alternatives or mitigation measures that could avoid or reduce the severity of the
significant environmental effects.

(4) Where written notices were not exchanged in the consultation process, the
Responsible Agency was afforded the opportunity to participate in the review of the
property by the certified agency in a regular manner designed to inform the certified
agency of the concerns of the Responsible Agency before release of the EIR
substitute for public review.

(5) The certified agency established a consultation period between the certified
agency and the Responsible Agency that was at least as long as the period allowed for
public review of the EIR substitute document.

(6) The certified agency exercised the powers of a Lead Agency by considering all

the significant environmental effects of the project and making a finding under
Section 15091 for each significant effect.
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includes the significant environmental effects within the jurisdiction or expertise of the
responsible agency. If certified agencies acting as CEQA lead agency were always required to
analyze all issues subject to CEQA, then this requirement, too, would be unnecessary. The
purpose of certifying a program is to allow that agency to review the project under its governing
statute and regulations, without needing to review all issues that would be analyzed in an EIR.
While acknowledging that certified programs are exempt from EIR requirements, MCWD is
essentially arguing that they must nevertheless prepare an EIR in everything but name.

MCWD also argues that “The LCP reiterates that a permit ought not be granted until the
full environmental impacts are understood and mitigated,” citing page 840 of the administrative
record. (MCWD Memao. at p. 17.) No such statement appears on page 840 of the administrative
record. The LCP does require the Planning Commission, when considering a CDP application, to
make a finding about whether the project will include “feasible mitigating measures which
substantially reduce significant impacts of the project as prescribed in any applicable EIR.” (AR
940.)

This provision, which is directed to the Planning Commission, does not mandate that the
Commission prepare an EIR. It requires that when considering a CDP application, the Planning
Commission must include feasible mitigating measures that substantially reduce significant
impacts of the project “as prescribed in any applicable EIR.” No EIR was required here, as
MCWD concedes. This LCP provision, by its terms, has no effect when there is no EIR. Thus,
there is no general LCP requirement that all environmental impacts be mitigated.

MCWD argues that Public Resources Code section 30260 mandates that all adverse
environmental effects be mitigated to the maximum extent feasible. (MCWD Memo. at p. 17.)
As explained above, this provision does not directly apply, as the project must be consistent with
the LCP. The Commission referenced section 30260 only as part of the process of interpreting
the LCP, and had sufficient LCP grounds for approving the permit even without reference to
section 30260. Throughout MCWD'’s opening points and authorities, MCWD argues that section
30260 does not apply.

Iy
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Assuming arguendo that the project must comply with section 30260, the Commission
found that environmental impacts had been mitigated to the maximum extent feasible. In fact, the
Commission found that the project would not have significant adverse environmental impacts.
(See p. 13 fn. 6 ante.) That finding is supported by substantial evidence, and MCWD does not
demonstrate otherwise.

Citing six provisions of CEQA, MCWD contends that one of CEQA’s two purposes is “to
require that public agencies consider and adopt feasible mitigation measures and alternatives that
would avoid or lessen significant effects. (MCWD Memo. at p. 17-18.) The first cited provision
states that it is the policy of the state “to consider alternatives to proposed actions affecting the
environment.” (Pub. Res. Code 8 21001(g).) Of course, here, the Commission found no
significant adverse environmental impacts, but nevertheless did consider alternatives. MCWD’s
second provision announced that “The Legislature further finds and declares that it is the policy
of the state that projects to be carried out by public agencies be subject to the same level of
review and consideration under this division as that of private projects required to be approved by
public agencies.” (Pub. Res. Code § 21001.1) That sheds no light on this case, since no public
agency is carrying out the project.

The third cited provision states a legislative finding encouraging feasible alternatives and
feasible mitigation. (Pub. Res. Code § 21002.) While the Commission did consider both
mitigation and alternatives in this case, section 21002 must be read alongside the nearby
provision stating that CEQA does not expand the powers an agency has under its governing
statute, here, the Coastal Act. (See Pub. Res. Code § 21004.) Accordingly, the Commission
cannot require mitigation measures and/or alternatives to address environmental impacts not
within the scope of the LCP. MCWD also cites sections 21002.1 and 21081, but those provisions
apply to how EIRs should be used, and govern agency responsibilities after an EIR is certified,
whereas no EIR is required here. Similarly, while MCWD also cites section 21100, not only does
this provision also concern EIRs, but it is also found in Chapter 3 of CEQA, and MCWD agrees

that the Commission is exempt from Chapter 3. The Commission does have some
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responsibilities under CEQA, but it need not prepare an EIR, and therefore, those requirements
that are specific to EIRs do not apply to the Commission.

MCWD singles out the CEQA requirement that an EIR include written responses to all
significant comments. (MCWD Memo. at p. 18.) MCWD cites section 21080.5(d)(2)(D), which

states as follows:

(d) To qualify for certification pursuant to this section, a regulatory program shall
require the utilization of an interdisciplinary approach that will ensure the integrated
use of the natural and social sciences in decision making and that shall meet all of the
following criteria:

(2) The rules and regulations adopted by the administering agency for the
regulatory program do all of the following:

(D) Require that final action on the proposed activity include the
written responses of the issuing authority to significant environmental points raised
during the evaluation process.

On its face, this is a requirement for the Secretary of Natural Resources to apply when
considering whether to certify a regulatory program. Once he or she does so, the specific
provisions of the program, not the CEQA analog or the certification standard in section 21080.5,
governs. Here, the Coastal Act has specific provisions addressing responses to comments, and
the Commission has complied with those. (See Cal. Code Regs., tit. 14, 8§ 13057(c)(3)
[Commission staff report must respond to significant comments received at that point].) And
even if this provision purported to specify ongoing procedures for an agency to follow, since it
conflicts with the Commission’s own certified provision, the latter controls. (See Ross v. Coastal
Com. (2011) 199 Cal.App.4th 900.) MCWD also cites CEQA regulation 15252(a), but that
provision does not mention responses to comments.

MCWD then proceeds to cite a variety of other CEQA provisions that are specific to
preparing EIRs or governing agency obligations once an EIR or MND is certified. (See MCWD
Memo. at p. 18 [citing Guidelines 88 15063, 15064, 15091, 15093, 15097, 15126, 15126.2,

15126.4; Pub. Res. Code 8§ 21081, 21082.2(d), 21081.6, 21100(a)].) Again, the Commission is
18
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not required to prepare an EIR before approving a permit, and so these provisions do not apply.
Furthermore, Guideline 15093 does not apply, because the Commission found no significant

adverse environmental impacts.

D. Application of CEQA’s 30-day circulation requirement to Coastal
Commission staff reports would be legally incorrect and unworkable.

MCWD contends that the Commission violated CEQA because CEQA requires a 30-day
minimum review period for a staff report on a CDP appeal. (See Pub. Res. Code § 21091(a)
[“The public review period for a draft environmental impact report may not be less than 30
days.”].)

1.  Ross is controlling.

There is only one published case that discusses whether CEQA’s public comment period
provisions apply to the Commission. (Ross v. Coastal Com. (2011) 199 Cal.App.4™ 900, 932.)
Ross is on point, and it establishes that the Coastal Act’s timing provisions, and not section
21091 (a) of CEQA, control.

MCWD attempts to distinguish Ross on the basis that the hearing in Ross concerned an
LCP amendment, whereas this case involves a CDP. (MCWD Memao. at p. 20.) The final
Commission staff recommendation about a LCP amendment must be circulated “within a
reasonable time but in no event less than 7 calendar days prior to the scheduled public hearing.”
(Cal. Code Regs., tit. 14, § 13532.) For CDP proceedings, the requirement in the Commission’s
regulations is “within a reasonable time,” and it allows the staff report to be distributed with the
hearing notice, which must be distributed no later than 10 days preceding the hearing (See Cal.
Code Regs., tit. 14, 8 13059 [*“Staff reports shall be distributed within a reasonable time to assure
adequate notification prior to the scheduled public hearing. The staff report may ... accompany

the meeting notice required by section 13015 ”].)° MCWD argues that even though both

% Although this provision is found in the Chapter of the regulations concerning permits
issued by the Commission (which would apply to one of Cal-Am’s two CDPs), section 13321
makes section 13059 applicable to appeals from local permit decisions as well.
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regulations say “reasonable time,” the inclusion of a specific seven-day minimum for LCP
amendments distinguishes Ross.

MCWD'’s attempted distinction is unpersuasive. Ross emphasized that the Secretary of
Natural Resources had reviewed section 13532 and certified it, and so that certified regulation—
and not its CEQA counterpart—controlled. (199 Cal.App.4™ at p. 936.) The certification had
occurred decades earlier, and so it was too late to challenge the certification of section 13532.
(Ibid.) The analysis is identical here: section 13059 dictates when a staff report must be
distributed, and it supplants the 30-day CEQA period. The Secretary reviewed section 13059 and
approved it. The statute of limitations has run for any challenge to either the Commission’s
adoption of the regulation, or the Secretary’s certification of it. And MCWD does not address the
specific allowance in section 13059 for distribution just ten days before the hearing.

Nothing in Ross indicates that its analysis turned on whether the Coastal regulation referred
to a concept (“reasonable time”), a set number of days (seven), or both. Indeed, given that on its
face, “a reasonable time” in section 13059 gives the Commission more flexibility than section
13532, it would be ironic if that intent to provide greater flexibility resulted in the Commission
having less flexibility in determining when to distribute staff reports and set hearings. In
addition, as in Ross, the regulation at issue specifically allows for distribution of the staff report in
fewer than 30 days. (Cal. Code Regs. Tit 14, 8 13015 [“Notice of regular meetings of the
commission shall be ... dispatched not later than 10 days preceding the meeting.”].)

MCWD relies heavily on Ultramar, Inc. v. South Coast Air Quality Management Dist.
(1993) 17 Cal.App.4™ 689, 699 and Joy Road Area Forest and Watershed Assn. v. California
Dept. of Forestry & Fire Protection (2006) 142 Cal.App.4™ 656, 672-673. Ross distinguished
Ultramar and Joy Road on the ground that both cases established only that the CEQA notice
period applied in the absence of a different time period in the agency’s controlling statute or

regulations:

Neither Ultramar nor Joy Road involves a similar grant of power and a certified
regulatory program which expressly deviates from the 30—day notice time frame
specified in Public Resources Code section 21091.
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(Ross, supra, 199 Cal.App.4™ at p. 937.) Ross buttressed its analysis by observing that under
Public Resources Code section 21174, “to the extent of any inconsistency or conflict between [the
Coastal Act and CEQA, the Coastal Act] shall control.” (Ibid.) There is a conflict between (1)
“not less than 30 days,” and (2) “a reasonable time” with an allowance for distribution 10 days
before the hearing. And at a minimum, they are inconsistent. *> As MCWD notes, the Legislature
amended CEQA to change the CEQA requirement from “reasonable time” to 30 days, so the two
requirements cannot be identical.

It would be irrational to have such a disparity between the distribution period for staff
reports about LCP amendments and staff reports about CDPs. Indeed, it would be quite odd if the
staff report for a CDP appeal concerning a single family dwelling had to be circulated 30 days
before the hearing, even though the staff report for a hearing to consider approving an LCP or
major LCP amendment (which could involve a lengthy and complicated set of policies, and
designate allowable development for a large number of properties) need only be circulated seven
days in advance of the hearing.

Here, as in Ross (and unlike in Ultramar and Joy Road), there is a Commission regulation
that “expressly deviates” from section 21091 by specifying a different period. The Commission

therefore did not violate the law by circulating its staff report less than 30 days before the hearing.

2. Applying the 30-day CEQA timeline to CDP appeals would be
unworkable and would undermine the goals of the Coastal Act and
CEQA.

Beyond the fact that a 30-day circulation period is inconsistent with the Commission
regulation dictating a different circulation period, a 30-day circulation period would be
inconsistent with the overall structure of the Coastal Act, which requires that the Commission

take action quickly after an appeal is filed. Public Resources Code section 30621(a) requires that

19 MCWD may argue that there is no conflict between Public Resources Code section
21091 and Commission regulation 13059, because the Commission can comply with both. That
argument is specious, and fails to distinguish Ross. The Commission could also comply with
both a 30-day minimum notice period and a seven-day minimum notice period—by giving at
least 30-days notice. The point is that two mandates, worded so differently, are different and
therefore inconsistent, which is what Ross relied on in holding that the timeline in the Coastal
regulation, and not the timeline in CEQA, controlled.
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a hearing on any coastal development permit application or appeal be set no later than 49 days
after the date it is filed with the Commission.** The Commission must take action within that
period; it may not simply open and continue the public hearing under section 30621. (Encinitas
Country Day School, Inc., v. California Coastal Commission (2003) 108 Cal.App.4th 575.)

The Commission meets for only a few days each month, on a schedule that is set many
months in advance. If the Commission were required to circulate a staff report at least 30 days
prior to the hearing, that could mean that Commission staff would have as few as five days to
prepare a staff report.*?

Failure to act within 49 days can cause the local action to become final. (See Encinitas,
supra, 108 Cal.App.4th 575.) While such an outcome here might please MCWD, most appeals
are from local approvals of CDPs, so the effect of importing CEQA’s 30-day notice requirement
would most often result in deemed approval of development, significantly undermining the
purpose of the Commission’s appellate jurisdiction and of CEQA. Unlike CEQA, the
Commission allows comments up until the time of the hearing. (Cal. Code Regs., tit. 14,

8 13060(b).) As MCWD argues, the Commission must make a reasonable effort to respond to
significant comments. (See MCWD Memo. at p. 21.) Were the courts to hold that the
Commission must continue its hearing if certain information or documents are not transmitted
until the day of the hearing or the day before, as MCWD will undoubtedly argue, such a rule
would have the pernicious result of causing automatic approvals of development without any
meaningful environmental review by the Commission at all. MCWD'’s approach is not
compatible with the Public Resources Code section 30621 requirement that the Commission take

action within 49 days.

1 Short deadlines apply in other circumstances as well. Public Resources Code section
30513 requires the Commission to act on LCP implementation plan submittals within 60 days
after receipt of the submittal. Section 30512 requires actions on land use plan submittals within
90 days.

2 MCWD’s position here is doubly absurd given that it also argues that a Commission
staff report must essentially comply with all of the requirements for an EIR. As a result, MCWD
IS arguing that the Commission staff must prepare a thorough, legally valid EIR, in as few as five
days (or less if it does not immediately receive the complete local record for the project).
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l. INTRODUCTION

The California Coastal Commission (“Commission”) fully complied with the Coastal Act
and the California Environmental Quality Act (“CEQA?”) in approving the development and
operation of California-American Water Company’s (“Cal-Am’) temporary test slant well project
(“Project”). At bottom, this case is really about sour grapes; a “competitor” trying to block a
Project it doesn’t like because its own bad conduct derailed a prior water supply project proposed
for the Monterey region. Marina Coast Water District (“MCWD™) has no genuine environmental
concern with the Project. Just a few years ago, along with Cal-Am, MCWD was proposing its own
test well project to the Commission, drawing water from the Salinas Valley Groundwater Basin
(“SVGB”), the same groundwater basin from which Cal-Am’s current test well Project draws. See
Request for Judicial Notice (“RIN”), Ex. A at 2 of 32. And now, concurrently with pursuing this
action against the Commission, MCWD is seeking funding and approvals for its own subsurface
intake wells in the exact same location as Cal-Am’s test well. In reality, MCWD fears that the
data obtained from the Project will demonstrate the feasibility and de minimis impacts associated
with Cal-Am’s slant well, and support Cal-Am’s development of its own future full-scale
desalination facility before MCWD can move forward with a separate facility using the same
technology. When viewed through this lens, MCWD’s allegations about the Commission’s
“illegal’ actions in approving the Project truly ring hollow.

Notwithstanding MCWD’s true motives, its arguments that the Commission violated the
Coastal Act and CEQA in its approval of this temporary test slant well Project all are without
merit. MCWD attempts to cast this Project as a permanent facility that will have irreversible
consequences to the groundwater basin and surrounding habitat, but the fact remains that this is a
two-year Project to collect scientific data about this type of well to ensure that any future,
permanent desalination projects in the region are appropriately designed and conditioned to avoid
potential impacts. Moreover, Project construction is now complete and no habitat impacts will
occur, and Project operations are fully conditioned so that the groundwater basin will not be
adversely affected. Yet MCWD still seeks to stop this single well from operating and providing

valuable data to federal, state, and local resource agencies.
1
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The Court should be familiar with MCWD’s arguments, as MCWD has repeated them
nearly verbatim from its past attempts to enjoin the Project. Despite the Court rejecting many of
those arguments at the hearing on MCWD’s motion for stay and preliminary injunction, MCWD
continues to assert them in its Opening Brief. Nothing has changed since the May 1 hearing.
MCWD'’s arguments still fail.

The Commission complied with the Coastal Act in accepting Cal-Am’s appeal of the City
of Marina’s (“City”) denial of the Project’s local coastal development permit (*“Local CDP”), and
approving the Local CDP and the coastal development permit for those portions of the Project in
the Commission’s retained jurisdiction (“Commission CDP”) The City took final action in
denying the Local CDP, Cal-Am timely appealed that action in accordance with the requirements
of the Coastal Act, and the Commission appropriately found that the appeal raised a substantial
issue as to conformity with the City’s Local Coastal Program (“LCP”). In approving the Local
CDP and the Commission CDP at a public hearing, the Commission appropriately found that
although the Project would be developed in a sensitive habitat area, because it meets certain tests
required for coastal-dependent industrial facilities, the Commission had the authority under the
Coastal Act and LCP to approve the Project. The Commission’s actions complied with the law
and are supported by substantial evidence in the record.

The Commission also complied with CEQA in approving the Project. The Commission’s
release of the Staff Report 13 days before the Commission’s hearing was appropriate under and
consistent with the Commission’s CEQA certified regulatory program, and the Commission’s
consideration of comments submitted in advance of the hearing also complied with the rules
applicable to the Commission under that program. As the Court agreed at the May 1 hearing, the
Commission did not piecemeal CEQA review of the Project from Cal-Am’s full-scale desalination
project. Substantial evidence in the record supports the Commission’s consideration and
disclosure of existing groundwater conditions, as well as its establishment of appropriate standards
to measure potential impacts to groundwater. Moreover, the Commission assessed and considered
a reasonable range of alternatives and adequately mitigated potential impacts to biological

resources. Finally, the Commission’s changes to the Staff Report and proposed Special Conditions
2
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did not require the Staff Report to be recirculated. The Commission proceeded in the manner
required by law and its CEQA findings are supported by substantial evidence.

MCWND’s Petition should be denied.
1. STATEMENT OF FACTS

A Background

The water supply situation on the Monterey Peninsula is dire. AR3090-3091, 3107, 4160.
Cal-Am, which provides potable water supply to approximately 100,000 customers on the
Monterey Peninsula, has been vigorously working for many years to obtain alternative water
sources to decrease its reliance on the Carmel River for the Monterey region’s water supply.
AR3888, 4143. Orders issued by the State Water Resources Control Board (“State Board”) require
Cal-Am to significantly reduce its Carmel River withdrawals by the end of 2016, making
development of a new water supply project in the region an urgent matter. AR732-795, 3547,
2710, 4160-4161. As such, Cal-Am has proposed and the California Public Utilities Commission
(“CPUC?) is evaluating the Monterey Peninsula Water Supply Project (“MPWSP”), a project
including a full-scale desalination facility and water supply system improvements. AR3540, 4241.

Prior to the developing the MPWSP, Cal-Am worked with MCWD to develop the Regional
Desalination Project (“RDP”). AR3548. The RDP also included a proposed subsurface test well
to confirm the suitability of potential seawater intake well along Monterey Bay. Id. However, the
RDP failed after a MCWD consultant violated conflict of interest laws, and MCWD now opposes
Cal-Am and the MPWSP. Id. To that end, MCWD conveniently fails to mention that it fully
supported the proposed RDP subsurface test well, and joined in an application to the Coastal
Commission for approval of a CDP for that test well. See RIN, Ex. A. As such, it is clear that
MCWD'’s motives in this case are disingenuous: it has no genuine concern for potential
environmental impacts of Cal-Am’s test well Project or the actions taken by the Coastal
Commission to approve the Project. MCWD simply wants to block the Project. Indeed, MCWD
is currently proposing its own desalination plant with vertical wells near the beach at the CEMEX

facility and near the Project. See RJIN, Exs. B, C, D; AR139.
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B. The Test Well Project

At issue in this case is Cal-Am’s temporary test slant well at the disturbed CEMEX sand
mining facility in the City. AR2706, 4156. The Project will be constructed, operated, and
decommissioned over approximately 24 to 28 months. AR2706-2707, 4156-4157. The Project
will remove primarily seawater from a sub-seafloor extension of the Dune Sand and 180-Foot
Aquifers within the SVGB, which have been impacted by seawater intrusion due to past
groundwater pumping. AR2708, 2740, 4158, 4191, 2098, 2166-2170. Primary components of the
Project include (1) the slant test wellhead, where the water is pumped, which is located about 650
feet from the shoreline and extends downward at close to a 20 degree angle from the surface to a
point over 200 feet below sea level beneath Monterey Bay; (2) monitoring wells in the Project
vicinity used to measure groundwater levels and water quality during the pump tests; (3) a disposal
pipeline connecting to the Monterey Regional Water Pollution Control Agency’s existing ocean
outfall; and (4) other associated infrastructure, including electrical supply. Id.

Due in part to the aquifers being seawater-intruded near the Project site, the closest active
off-site wells are about 5,000 feet from the Project site. AR2740, 4191. The Project will not
perforate any aquifers used or suitable for irrigation or human consumption. AR3531, 3592, 2167.

The Project will allow Cal-Am, with support from the Department of Water Resources, to
gather data about the hydrogeological and water quality effects of using similar wells at or near the
Project site to provide source water for potential future desalination facilities. AR2706, 4156,
1855. The data will assist resource agencies in assessing the future viability of slant wells here and
around the State and inform the CPUC’s consideration of the MPWSP. AR2709, 4159, 2711,
4161, 1855. The data is also required to satisfy Monterey Bay National Marine Sanctuary
(“MBNMS”) guidelines requiring Cal-Am to investigate the feasibility of subsurface slant wells
before moving forward with the MPWSP. AR1840.

The Project is located in part within the City’s LCP jurisdiction under the California
Coastal Act (Pub. Res. Code 8§ 30000, et seq.) and in part within the Commission’s retained

Coastal Act jurisdiction. AR2711, 4162. Development in the City’s jurisdiction includes the

CASE NO. CV180839
CAL-AM’S OPPOSITION
TO MCWD’S OPENING BRIEF



Marin
Attac

© 00 ~N o o b~ w NP

N T N S N N N N N T T N e e e o T S N S = S N T
N~ o O W N P O © 0 N oo o~ wWw N kP o

28

LATHAMsWATKINSw
ATTORNEYS AT LAw
Los ANGELES

a Coast Water District (MCWD)
hment

Project’s land-based activities, and development in the Commission’s jurisdiction includes the
portion of the well beneath the seafloor. Id.

C. The Coastal Commission Properly Reviewed and Approved the Project

In March 2013, Cal-Am applied to the City and the Commission, respectively, for the
Project’s two CDPs. AR4249-4250. On September 4, 2014, the City denied Cal-Am’s application
for the Local CDP. AR315-317. On September 12, the Commission received the City’s Final
Local Action Notice (“FLAN”), which explicitly stated that the City had denied the Local CDP.
AR1597. Cal-Am timely appealed the City’s decision to the Commission, AR2714, 4164, and on
November 12, the Commission considered both Cal-Am’s appeal and Cal-Am’s CDP application
to the Commission, and conditionally approved the Project over MCWD’s objections. AR4146.
By including Special Conditions, the Commission found that the Project “has been adequately
mitigated and is determined to be consistent with CEQA.” AR2748-2749, 4201-4202, 2753, 4206.

The Commission’s actions were appropriate and legal under the Coastal Act and CEQA.
Pertinent to the issues raised by MCWD:

e The Commission properly exerted jurisdiction over the Local CDP appeal because the City
took final action on a major public works project, and the appeal properly alleged that the
Project conformed with the LCP and public access policies. AR2983-2984, 1588, 4164.

e The Commission appropriately found that the Local CDP appeal raised a substantial issue,
and substantial evidence in the record supported that finding. AR4146, 4155-4156.

e The Commission’s release of the Staff Report 13 days before the hearing was appropriate
under its certified regulatory program, which is not subject to a 30-day review period.
AR2691. The Commission also complied with its certified regulatory program by
including comment letters in the addenda, providing them to Commissioners at the hearing,
and orally responding to comments at the hearing. AR3524-3535, 3545-3611, 4086-4089.

e The Commission adequately disclosed existing groundwater conditions. AR4158, 4191,
2098, 2166-2170, 483-566. The Commission established an appropriate standard to

measure potential groundwater impacts, requiring Cal-Am to stop pumping if Monitoring
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Well 4 shows a reduction in water level of 1.5 feet or an increase of 2,000 parts per million

in total dissolved solids (“TDS”) from pre-pump conditions. AR4151-4152.

e The Commission adequately considered and assessed a reasonable range of alternatives to

the Project. AR4194-4196, 4143, 2295-2296, 2208.

e The Commission appropriately imposed Special Conditions designed to protect potential

impacts to sensitive species. AR3526-3527, 4199-4202.

In sum, the Commission’s actions in approving the CDPs complied with the law and are supported
by substantial evidence in the record.
I1l. STANDARD OF REVIEW

This case challenges the Commission’s approval of CDPs, which is reviewed pursuant to
Code of Civil Procedure section 1094.5. Pub. Res. Code § 30801.

MCWD implies that the Court is to independently review the Coastal Commission’s
actions, giving no deference to the Commission. That is incorrect. In reviewing a decision by the
Commission, “[t]he trial court presumes that the [Commission’s] decision is supported by
substantial evidence, and the [petitioner] ... bears the burden of demonstrating the contrary.”
Ocean Harbor House HOA v. Cal. Coastal Comm’n, 163 Cal.App.4th 215, 227 (2008); see also
Norris v. State Personnel Bd., 174 Cal.App.3d 393, 396 (1985) (“All reasonable and legitimate
inferences must be considered in support of the [Commission’s] decision.”); Pub. Res. Code 8§
21168. The Court’s review is “quite limited” and the Commission is “given substantial
deference.” Evans v. City of San Jose, 128 Cal.App.4th 1123, 1145-46 (2005) (emphasis added).
MCWD bears the burden of proof. Ocean Harbor House HOA, 163 Cal.App.4th at 227.

In reviewing an allegation that the Coastal Commission violated the Coastal Act’s
procedural requirements, the Court determines whether “the [Commission] proceeded without, or
in excess of, jurisdiction; whether there was a fair trial; and whether there was any prejudicial
abuse of discretion.” La Costa Beach Homeowners’ Ass’n v. California Coastal Comm’n, 101
Cal.App.4th 804, 814 (2002); Code Civ. Proc. § 1094.5(b). Code of Civil Procedure section
1094.5(b) provides that a prejudicial “[a]buse of discretion is established if the respondent has not

proceeded in the manner required by law, the order or decision is not supported by the findings, or
6
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the findings are not supported by the evidence.” McAllister v. California Coastal Comm’n, 169
Cal.App.4th 912, 921 (2008); La Costa Beach Homeowners’ Ass’n, 101 Cal.App.4th at 814.

The Court similarly reviews the Commission’s determination that a “substantial issue”
exists for an “abuse of discretion.” See Hines v. California Coastal Comm’n, 186 Cal. App. 4th
830, 849 (2010). In reviewing the Commission’s substantial issue determination, the Court
“grant[s] broad deference to the Commission’s interpretation of the [local coastal program] since it
is well established that great weight must be given to the administrative construction of those
charged with the enforcement and interpretation of a statute.” Id. The Court “will not depart from
the Commission's interpretation unless it is clearly erroneous.” Id. (emphasis added).

In reviewing the Commission’s findings in support of a CDP, the Court “must uphold the
Commission’s findings of fact if they are supported by substantial evidence,”" i.e., the CDP cannot
be overturned unless ““no reasonable person would have reached the same conclusion” as the
Commission. Charles A. Pratt Constr. Co. v. Cal. Coastal Comm’n, 162 Cal.App.4th 1068, 1076
(2008) (emphasis added). The Court is to “look to the ‘whole” administrative record and consider
all relevant evidence, including that evidence that may detract from the decision.” Kirkorowicz v.
Cal. Coastal Comm’n, 83 Cal.App.4th 980, 986 (2000) (emphasis added); Laurel Heights
Improvement Ass’n v. Regents of Univ. of Cal., 47 Cal.3d 376, 407-408 (1988) (“Laurel Heights
I”) (court must “consider the evidence as a whole[,] . . . “scrutinize the record and determine
whether substantial evidence’ supports the agency’s decision”).

The Court may not engage in an independent review of the evidence or substitute its own
findings and inferences for those of the Commission. Kirkorowicz, 83 Cal.App.4th at 986.
“Rather, it is for the Commission to weigh the preponderance of conflicting evidence, as [the

court] may reverse its decision only if, based on the evidence before it, a reasonable person could

! «“Substantial evidence” means “enough relevant information and reasonable inferences from

this information that a fair argument can be made to support a conclusion, even though other
conclusions might also be reached.” CEQA Guidelines 8§ 15384(a); Laurel Heights I, 47 Cal.3d
at 393. Substantial evidence includes facts, reasonable assumptions based on facts, and expert
opinion supported by facts. Substantial evidence does not include argument, speculation,
unsubstantiated opinion or narrative, or evidence that is not credible. Pub. Res. Code §§
21080(e), 21082.2(c); CEQA Guidelines 8§ 15064(f)(5)—(6), 15384.

7
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not have reached the conclusion reached by it.” 1d. The Court “must deny the writ if there is any
substantial evidence in the record to support the findings.” Smith v. County of Los Angeles, 211
Cal.App.3d 188, 198 (1989).

Further, MCWD is also obligated to lay out the evidence favorable to the other side and
show why it is lacking. The “[f]ailure to do so is fatal” to any substantial evidence challenge and
“is deemed a concession that the evidence supports the findings.” Defend the Bay v. City of
Irvine, 119 Cal.App.4th 1261, 1266 (2004); Citizens for a Megaplex-Free Alameda v. City of
Alameda, 149 Cal.App.4th 91, 112-13 (2007). “A reviewing court will not independently review
the record to make up for appellant’s failure to carry his burden.” Defend the Bay, 119
Cal.App.4th at 1266.

MCWD alleges that the Commission failed to comply with certain CEQA requirements.
Noncompliance with CEQA is not per se reversible; actual prejudice must be shown. Neighbors
for Smart Rail v. Expo. Metro Line Constr. Auth., 57 Cal.4th 439, 463 (2013); Pub. Res. Code §
21005(b). “Insubstantial or merely technical omissions are not grounds for relief.” Neighbors
for Smart Rail, 57 Cal.4th at 463. “A prejudicial abuse of discretion occurs if the failure to
include relevant information precludes informed decisionmaking and informed public
participation, thereby thwarting the statutory goals of the [environmental review] process.” Kings
County Farm Bureau v. City of Hanford, 221 Cal.App.3d 692, 712 (1990). Failing to comply
with CEQA’s substantive requirements is not prejudicial error if there is no basis to conclude
that a properly conducted analysis “would have produced any substantially different
information.” Neighbors for Smart Rail, 57 Cal.4th at 463.

IV. ARGUMENT

A. The Commission Was Authorized to Hear Cal-Am’s Appeal

At the May 1 hearing on MCWD’s motion for stay and preliminary injunction, MCWD’s
arguments that the Commission did not have jurisdiction over the Project did not persuade the

Court.? Tr. at 117:10-12. Nevertheless, MCWD repeats its baseless claims that the Commission

% The transcript of the May 1, 2015, hearing (“Tr.”) was lodged with the [Proposed] Order
Denying Petitioner’s Motion for Stay and Preliminary Injunction on May 28, 2015.
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did not have authority to approve the Local CDP. Nothing has changed: MCWD continues to
misread the Coastal Act and cannot show that the Commission acted in excess of its jurisdiction.
1. The City’s Denial of Cal-Am’s CDP Application Was a Final Action
MCWD claims that the City’s denial of the Project’s CDP is not a “final” action. Brief at
9-10. This claim is contradicted by the Coastal Act’s text and the record, and has no legal basis.
On September 4, 2014, the City denied the Project’s local CDP and declined to approve the
mitigated negative declaration (“MND?”) that the City prepared as the Project’s CEQA document.
AR315-317. On September 11, the City issued its FLAN, notifying the Commission that the City
had taken a final action on the Project.®> AR2983-2984. On September 12, the Commission
received the FLAN. AR4164. The FLAN stated, in relevant part, that the “City Council adopted
[a resolution] . . . denying Coastal Development Permit CDP 2012-05” for the Project. AR2983
(emphasis added.) The FLAN’s plain text and the City’s submission of it to the Commission
demonstrate that the City took a final action denying the CDP. Nothing more is required.
MCWD attempts to downplay the legal import of the FLAN by repeatedly referring to the
FLAN as a “letter” that “does not constitute ‘final agency action’ supporting an appeal.” Brief at
9. Indoing so, MCWD unabashedly misrepresents the purpose of a FLAN under the Coastal Act,
which is a trigger for a ten-day period for an appeal to the Commission. Pub. Res. Code §
30603(c); 14 Cal. Code Regs., § 13110. Moreover, MCWD suggests that Coastal Act Regulation
section 13570, which provides that actions are final when findings have been adopted and local
rights of appeal have been exhausted, somehow prevented the City from issuing a FLAN. 1d., 8
13570. MCWD declines to mention that section 13571 provides that a local government shall
issue a FLAN within seven days of meeting the requirements of section 13570. Id., § 13571. By
preparing a FLAN, the City conceded its action was a “final agency action” under the Coastal Act.
In addition, nothing in the Marina Municipal Code (“MMC”) provides for a denial of a
CDP “without prejudice” to prevent an appeal to the Commission. MMC Section 17.41.090

governs the City’s CDP procedures. Subsection 17.41.090.D.3 requires that “[w]ithin five days of

3 “Within five (5) working days of the approval or denial of a coastal development permit. . . a
local government shall notify the commission and any person requesting such notification in
writing of the final local action.” 14 Cal. Code Regs., § 13331 (emphasis added).
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any final city council action on an appeal of a coastal permit the city shall notify . . . the State
Coastal Commission.” RJN, Ex. E at 3; AR2973 (emphasis added). Subsection 17.41.090.F.3
states that “[a]ppeals to the Coastal Commission must follow at least one local action on the
application.” RJN, Ex. E at 4; AR2973. The City followed its procedures by denying Cal-Am’s
CDP application, then notifying the Commission in the FLAN that its denial was a final action.

Moreover, MCWD continues to rely on City of Malibu v. California Coastal Commission,
206 Cal.App.4th 549 (2012), even after the Court indicated at the May 1 hearing that the case is
distinguishable. Brief at 8; Tr. at 34:19-22. Cal-Am agrees with the Court. City of Malibu
involved an entirely different fact pattern from the facts at issue here. There, the Commission
“approved amendments to a city’s certified local coastal program at the request of state agencies,
over the objections of the city, where the amendments were not requested to undertake a public
works project or energy facility development, but instead changed the city’s land use policies and
development standards as they would apply to future plans for development within the city.” City
of Malibu, 206 Cal.App.4th at 552. In contrast, no LCP amendments are at issue here. Here, the
Commission simply interpreted the LCP in considering Cal-Am’s appeal, which courts have
uniformly recognized as being within the Commission’s authority. See, e.g., Pratt, 162
Cal.App.4th at 1078. City of Malibu is inapposite.

The rules are simple. Because the City denied the CDP and filed a FLAN with the
Commission, the City’s denial was appealable to the Commission.*

2. Because the Project is a Major Public Works Project, the Commission
Had Jurisdiction to Hear the Appeal

The City’s denial of the CDP was appealable to the Commission. Pub. Res. Code 88§

30603(a)(5), 30603(b)(2). The City denied the CDP, and Cal-Am appealed to the Commission on

* MCWD contends that the Commission lacked jurisdiction to hear the appeal because the City
should be afforded the opportunity to consider the Project on the merits after further CEQA
review. That interpretation would lead to absurd results and conflict with Coastal Act section
30603. MCWD'’s interpretation would mean that a City could hold a major public works project
that it opposes hostage from Commission review on appeal simply because the City claims its
own CEQA review is inadequate — thwarting the very purpose of the Commission’s appellate
authority under the Coastal Act.
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the grounds that the Project—a major public works project—conforms to the standards set forth in
the certified LCP and the Coastal Act’s public access policies. AR1588. No more was required.

MCWD suggests that because the City did not make findings about consistency with the
City’s LCP, there is no basis for appeal here.” That is not correct. That the City made no findings
regarding LCP consistency had no impact on whether Cal-Am could appeal the City’s final action
denying the CDP. MCWD wrongly asserts that the “appeal may only be taken from a local
agency’s denial of a CDP on the grounds it is ostensibly inconsistent with the LCP.” Brief at 9.
But the standard applied to the appeal of a denial of a major public works project—which applies
to this Project—is “an allegation that the development conforms to the standards set forth in the
certified local coastal program and the public access polices” in the Coastal Act. Pub. Res. Code 8
30603(b)(2). Cal-Am’s stated grounds for appeal were that “the proposed Project fully conforms
to the standards set forth in the City’s certified [LCP] and the public access policies of the
California Coastal Act.” AR1588.

Moreover, the Project qualifies as a “public works project” because it is a facility for the
production, transmission, and recovery of water, and as a “major public works project” because its
costs exceed the minimum required to be considered as one under the Coastal Act Regulations.
Pub. Res. Code § 30114(a) (defining “public works™); 14 Cal. Code Regs., § 13012(a) (defining
“major public works”); AR1588, 4164. Cal-Am satisfied the applicable appeal requirements in the
Coastal Act, and the Commission had jurisdiction to hear the appeal.

B. Substantial Evidence Supports the Commission’s “Substantial 1ssue” Findings

MCWD now alleges that the Commission’s substantial issue findings are not supported by
substantial evidence. Brief at 10-12. As noted above, the Commission’s determination that a
“substantial issue” exists is reviewed for an “abuse of discretion.” See Hines, 186 Cal.App.4th at
849. In reviewing the Commission’s substantial issue determination, the Court “grant[s] broad

deference to the Commission’s interpretation of the [LCP].” 1d. The Court “will not depart from

®> If MCWD’s argument were accepted, a local jurisdiction could prevent a denied project from
ever being appealed to the Commission simply by choosing not to make LCP consistency
findings.
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the Commission’s interpretation unless it is clearly erroneous.” Id. (emphasis added). Here, the
Commission’s determination that a substantial issue existed was not an “abuse of discretion.”

In an appeal to the Commission where the local government has a certified LCP, the
Commission first determines whether a substantial issue “exists with respect to the grounds on
which an appeal has been filed pursuant to Section 30603.” Pub. Res. Code § 30625(b)(2). A
substantial issue presents a “significant question” as to LCP conformity. 14 Cal. Code Regs., §
13115. When interpreting whether an appeal raises a significant question as to conformity with the
LCP, the Commission generally looks at five factors. AR4165; Hines, 186 Cal.App.4th at 849.

Here, the Commission appropriately concluded that the appeal raised a substantial issue
regarding conformity with the LCP and the Coastal Act’s public access policies. AR4166. The
Commission weighed and considered each of the five factors that guide the Commission’s
substantial issue determination, and found that “four of the five substantial issue factors weigh in
favor of a finding of substantial issue.” AR2715-2716, 4165-4166. The Commission explained its
reasoning behind each of the five factors in detail in the Staff Report. AR2716, 4166.

MCWD’s allegations that the findings are not supported by substantial evidence have no
merit. As to the first and fourth factors—factual and legal support for the local agency’s
determination of the consistency or inconsistency with the certified LCP and precedential value of
the local government’s decision for future interpretation of its LCP —MCWD suggests that the
City could not make LCP findings because it had to deny the Project under CEQA. Brief at 11-12.
That is a red herring. MCWD cites to no legal authority standing for the proposition that if an
agency denies a project pursuant to CEQA, it cannot make findings regarding the proposed
project’s consistency with applicable land use plans. Here, the City chose to make no findings
regarding the Project’s consistency with the LCP and the Coastal Act’s public access policies.
Under the circumstances, the Commission appropriately determined that these factors weighed in
favor of finding a substantial issue. AR2716, 4166. MCWD cannot show that this was erroneous.

As to the third factor—the significance of the coastal resources affected by the decision—
the Commission noted that because the Project would occur within primary ESHA habitat,

significant coastal resources would be affected. AR2716, 4166. MCWD argues that such a
12
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finding is inappropriate because the City denied the Project. But reading the factor as MCWD
does would mean that any denial of a major public works project by a local agency could never be
appealed to the Commission because the local agency’s denial would prevent the project and mean
that coastal resources would never be affected by it. The Coastal Act should not be interpreted so
narrowly. The entire purpose of the Coastal Act’s appellate procedures for major public works
projects is to ensure that parochial local interests do not prevail on projects of regional or statewide
significance. See Reddell v. California Coastal Comm’n, 180 Cal.App.4th 956, 963 (2009) (“[A]
fundamental purpose of the Coastal Act is to ensure that state policies prevail over the concerns of
local government.”). MCWD’s interpretation would cause Coastal Act section 30603(a)(5) to
have no meaning or effect, and flies in the face of established rules of statutory interpretation. See
Tuolumne Jobs & Small Business Alliance v. Superior Court, 59 Cal.4th 1029, 1037 (2014)
(“Interpretations that lead to absurd results or render words surplusage are to be avoided.”).

Finally, as to the last factor—regional concerns—MCWD argues that the Commission’s
finding “should not be sustained,” because the Commission will be reviewing the proposed
MPWSP separately from the Project. Again, this argument defies logic. The Project itself
implicates important regional issues, as its main purpose is to determine whether slant well
technology is feasible for full-scale desalination facilities in the region. AR4158, 1855, 1588-
1591. The Commission’s finding was appropriate and supported by the record.

The Commission thoroughly evaluated each of its applicable factors in determining that
Cal-Am’s appeal raised a substantial issue, and the Commission’s findings and determination are
supported by the record and entitled to “broad deference.” Hines, 186 Cal.App.4th at 849.

C. MCWAD’s Other Coastal Act Arguments Have No Merit

MCWD raises two other baseless Coastal Act arguments regarding the Commission’s
interpretation of the City’s LCP. Brief at 13-14. First, MCWD argues that the Commission’s
findings confirm that the Project does not conform to the LCP, and so the Commission should have
denied the appeal. Id. at 13. MCWD ignores that the Commission’s review of those portions of
the Project in the City’s LCP jurisdiction has two separate components. As noted above, the

Commission first looks at five factors to interpret whether an appeal raises a significant question as
13
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to conformity with the LCP. AR2714-2715, 4165. The Commission does not make findings of a
Project’s consistency with the LCP during that process. However, once the Commission
determines that a substantial issue exists, it then reviews the local CDP application de novo. Pub.
Res. Code § 30621(a); 14 Cal. Code Regs., 8 13115(b)). It is on de novo review where the
Commission makes its own independent LCP consistency findings. See, e.g., Pratt, 162
Cal.App.4th at 1078-79 (making independent LCP consistency findings after determining that
appeal raised a substantial issue). That the Commission may find during a project’s de novo
review that the project is inconsistent with a particular LCP policy has no bearing on its earlier
findings that the appeal raised a significant question as to conformity with the LCP.

Second, MCWD argues that the Commission improperly overrode the LCP. Brief at 13-
14. The Coastal Act allows the Commission to find that if a new or expanded coastal-dependent
industrial facility might be inconsistent with the Coastal Act or LCP, the Commission can still
approve that facility if it makes certain findings. Pub. Res. Code § 30260.° MCWD suggests that
because certain provisions of section 30260 are not repeated verbatim in the LCP, they cannot
apply, and so the Commission exceeded its jurisdiction in determining that the Project is a coastal-
dependent industrial facility. That is wrong. As explained in greater detail in the Commission’s
brief in this action, the Staff Report is clear that section 30260 and its factors are incorporated into
the City’s LCP. AR2746-2749, 3534. The Commission has ultimate authority over LCP
interpretation. Pratt, 162 Cal.App.4th at 1078. MCWD’s claims are meritless.

D. The Commission is Exempt From CEQA Notice and Comment Requirements

MCWD continues to assert that the Commission violated CEQA’s notice and comment
requirements in preparing its in-lieu environmental document. But the Court of Appeal directly
contradicted MCWD'’s position. “[T]he Commission’s certified regulatory program is exempted
from the notice and comment requirements of Public Resources Code section 21091, subdivision

(a).” Ross v. Cal. Coastal Comm’n, 199 Cal.App.4th 900, 935 (2011) (emphasis added).

6 “[C]oastal-dei)endent development . . . requires a site on, or adjacent to, the sea to be able to
function at all.” Pub. Res. Code § 30101. The Project is directionally drilled beneath the
seafloor and is pumping seawater to gather data on slant well feasibility. It is coastal dependent.
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1. CEQA'’s 30-Day Public Comment Period Does Not Apply

MCWD'’s attempt to once again distinguish Ross’ holding that the Commission does not
need to comply with a 30-day CEQA comment period is baseless and ignores long-standing
Commission practice.” Under CEQA, the Secretary of the Resources Agency (“Secretary”) can
certify a state administrative agency’s regulatory program. Pub. Res. Code § 21080.5(a). If the
program meets certain standards and the Secretary certifies it, the program is exempt from
CEQA’s requirements for the preparation of EIRs, negative declarations, and initial studies. 1d. 88
21080.5(c), (d). Instead, environmental review documents prepared pursuant to the agency’s own
regulations are used. Id. 8 21080.5(a). Certifying a regulatory program is a determination that the
agency’s program includes procedures for environmental review and public comment that are
“functionally equivalent” to CEQA. Californians for Alternatives to Toxics v. Dep’t of Pesticide
Reg., 136 Cal.App.4th 1049, 1059 (2006).

The Secretary approved the Commission’s certified regulatory program on May 22, 1979.
Ross, 199 Cal.App.4th at 931; CEQA Guidelines § 15251(c).® When the Commission considers a
CDP application or an appeal of a local agency’s action on a CDP, its staff report serves as the
environmental review document. Kaczorowski v. Mendocino County Bd. of Supervisors, 88
Cal.App.4th 564, 569 (2001); 14 Cal. Code Regs., 8 13057(c)(2). A certified program’s

environmental documents must be available for review and comment “for a reasonable time.”

" MCWD continues to rely on Ultramar, Inc. v. South Coast Air Quality Mgmt Dist., 17
Cal.App.4th 689 (1993), and Joy Road Area Forest and Watershed Ass'n v. Cal. Dep’t of
Forestry & Fire Protection, 142 Cal.App.4th 656 (2006), even though Ross expressly analyzed
and distinguished these cases. Ross, 199 Cal.App.4th at 936-937 (“Neither Ultramar nor Joy
Road is controlling.”). Ultramar did not involve a grant of power similar to Public Resources
Code section 21174 and a certified regulatory program that expressly deviates from the 30-day
notice timeframe specified in CEQA section 21091(a). Ultramar involved the South Coast Air
Quality Management District’s (“SCAQMD?) certified regulatory program. The SCAQMD had
adopted “implementation guidelines” that included the CEQA section 21091(a) 30-day period of
review for an environmental document. The Ultramar court, part of the same Second Appellate
District of the Court of Appeal that decided Ross, determined that the Secretary expected the
same rules would apply to EIRs and SCAQMD’s environmental documents. Ultramar, 17
Cal.App.4th at 699-703. Accordingly, as the Court of Appeal correctly determined in Ross,
Ultramar’s reasoning is inapplicable here where the issues involve the Coastal Commission’s
certified regulatory program. Likewise, Joy Road did not involve a certified regulatory program
that deviates from the 30-day notice period for EIRs. Ross, 199 Cal.App.4th at 937.

® The CEQA Guidelines are set forth at Cal. Code Regs., title 14, section 15000 et seq.
15
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Pub. Res. Code § 21080.5(d)(3)(B). Staff reports for CDP applications and de novo hearings on
appeals must be “distributed within a reasonable time to assure adequate notification prior to the
scheduled public hearing.” 14 Cal. Code Regs., § 13059 (emphasis added); id. § 13115(b).

In Ross, the Court of Appeal examined the Commission’s certified program’s public review
and comment provisions, and held that a 13-day public review period for a staff report was
reasonable.’ Ross, 199 Cal.App.4th at 935-939. “By providing 13 days’ notice of the filing of the
staff report, the commission complied with [CEQA].” 1d. at 936. The court stated that the
Secretary is authorized to determine whether a regulatory program satisfies the “reasonable time
for review and comment” requirement of CEQA section 21080.5(d)(3)(B); thus, any challenge to
the Secretary’s approval of the Commission’s review and comment provisions should have been
made within 30 days from the date of certification (i.e., in 1979). Id. at 938.

Here, the Commission released the Project’s Staff Report for public review on October
31, 2014, 13 days prior to the Project hearing on November 12, 2014. AR2691. The Project’s
notice and review period was identical to the time period analyzed in Ross and is consistent with
the Coastal Act Regulations’ requirement that staff reports be distributed within a “reasonable
time” before a hearing. As this requirement is part of the Commission’s certified regulatory
program, it may differ from CEQA’s 30-day review period. See Ross, 199 Cal.App.4th at 937
(“Public Resources Code section 21174 provides for the primacy of the Coastal Act over
[CEQA’s] statutory provisions”). Specifically, Section 21174 provides: *“To the extent of any
consistency or conflict between the provisions of the California Coastal Act of 1976. . . and the
provisions of [CEQA], the provisions of [the Coastal Act] shall control.” Pub. Res. Code §
21174 (emphasis added); Sierra Club v. Cal. Coastal Comm’n, 35 Cal.4th 839, 859 (2005).*°

Here, as in Ross, the Commission acted in compliance with its certified regulatory program,

¥ MCWD attempts to distinguish Ross on the basis that Ross concerned a LCP amendment, not a
CDP. This is a distinction that makes no difference. In both instances, there is a Commission
regulation that “expressly deviates” from CEQA’s 30-day public notice for EIRs in Public
Resources Code section 21091. Accordingly, in both instances, “the provisions of [the Coastal
Act] shall control.” Pub. Res. Code § 21174.

0 n determining whether a 13 days is a “reasonable time” for review and comment, deference
must be given to the Commission’s interpretation of its own rules. Ross, 199 Cal. App 4th at 938.
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which allows for a review period that differs from the 30-day review period provided in CEQA
section 21091(a). Ross, 199 Cal.App.4th at 937. Accordingly, the Commission’s 13-day review
period for the Project’s Staff Report complied with CEQA.
2. The Commission is Not Required to Provide Detailed Responses to
Each Comment Letter Submitted After the Release of the Staff Report

Under its certified regulatory program the Commission also is not required to follow
CEQA’s response to comments requirements, which are applicable to public review of draft
EIRs. CEQA Guidelines 8 15088. By certifying the Commission’s regulatory program, the
Secretary determined that the Commission’s notice and comment requirements are “functionally
equivalent” to CEQA compliance. CEQA Guidelines § 15251(c); Kaczorowski, 88 Cal.App.4th
at 569 (noting that the Commission’s “permit appeal procedure is treated as the functional
equivalent of the EIR process”). Thus, the Commission need only comply with its own
regulations to comply with CEQA, which do not contain the same response to comment
requirements imposed on agencies that prepare draft EIRs. *

Coastal Act Regulations section 13057(c)(3), which applies to the Commission’s initial
preparation of the Staff Report, requires that Commission Staff’s recommendation include
“[r]esponses to significant environmental points raised during the evaluation of the proposed
development.” Contrary to MCWD’s arguments, section 13057 does not require a comment-by-
comment response to comments raised after the release of a staff report.

Here, prior to the Commission’s consideration the Project had already been subject to a
robust environmental review through the processing of the City’s MND. AR2059-2681,
AR1872-1873. MCWD participated heavily during that process, raising numerous issues that
City staff addressed before the MND was presented to the City Planning Commission, and then

to the City Council, for review (along with a draft resolution for approval from City staff). See

1 When determining whether an agency proceeded in the manner required by law, a court may not
impose procedural or substantive requirements beyond those explicitly stated in the statutes and
the CEQA Guidelines. Pub. Res. Code § 21083.1; South Orange County Wastewater Auth. v.
City of Dana Point, 196 Cal.App.4th 1604, 1617 (2011).
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AR1878. Therefore, there was already a detailed administrative record and environmental
analysis of the Project’s potential impacts before the Commission considered the Project’s CDPs.

Based on that detailed record, the Commission’s Staff Report responded to environmental
concerns raised during the City’s administrative process, as required by Coastal Act Regulations
section 13057, and attached written comments received by the Commission prior to issuance of
the Staff Report, including comments from MCWD. AR2935-2943. Moreover, although not
explicitly required to do so, Commission Staff also responded to additional environmental
concerns raised by commenters in the addenda to the Staff Report prior to the Commission’s
November 12 hearing on the Project’s CDPs. AR3535-3538.

MCWD'’s claim that the Commission must provide written responses to all significant
comments submitted to the Commission on a project between the release of the Staff Report and
the Commission’s hearing on the Project ignores Coastal Act Regulations section 13060. That
regulation does not impose any requirement to respond to written comments on CDP
applications and staff reports. Rather, the regulation requires the Commission’s Executive
Director to either distribute to the Commissioners a text or summary of comment letters received
prior to the close of public hearing, or summarize such comments orally at the hearing. 14 Cal.
Code Regs., 8 13060(a), (c). That regulation also allows written communications to be
submitted to the Commission all the way up to the date of the hearing. Id. § 13060(b) (written
communications may be made “in the hearing room on the day of the public hearing”).

The Commission fully complied with section 13060. First, Commission Staff released
two addenda in advance of the public hearing, which contained minor modifications and
clarifications to the Staff Report (AR3524-3535), ex parte and other communications (e.g.,
AR2946-2949; 3545-3611), and responses to public comments (AR3535-3538). The addenda
were issued to provide complete information to the Commission and the public before the public
hearing. Second, at the hearing, Staff noted that the addenda only included the exhibits from
MCWD’s November 7, 2014, letter, and that Staff was providing that letter and a November 10
letter from Brian Lee of MCWD to the Commissioners for review over the Commission’s lunch

break and prior to any action on the Project. AR4063, 4086 (noting that the letter was provided
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to Commissioners during the break for a complete set of correspondence).*? At the hearing,
Staff orally responded to comments and questions raised regarding Coastal Act and CEQA
issues, including those made by MCWD. AR4086-4089. Commission Staff therefore met and
exceeded section 13060’s requirements.

MCWD'’s absurd argument that the Commission must respond in writing to all written
comments received before the Commission can take an action would create an endless loop for
all projects considered by the Commission. No language in the Coastal Act or its Regulations
support MCWD’s claim. The Commission fully complied with its own regulations governing
comments submitted on a CDP application and staff report. Nothing more was required. In
addition, MCWD also suggests that the Commission’s issuance of two addenda in advance of the
public hearing somehow violated Coastal Act requirements due to the length of the addenda.
MCWD essentially argues that the Commission should have continued the hearing because of
MCWD’s last-minute document dump of over 100 pages of comment letters and attachments,
which contributed substantially to the length of the addenda. Brief at 4-5. MCWD’s argument
would allow project opponents to hold projects hostage by waiting to submit voluminous
materials mere hours before a hearing. The incentives created by MCWD’s argument are
contrary to public policy, and have been consistently rejected by the courts. See, e.g., Citizens
for Responsible Equitable Envtl. Dev. v. City of San Diego, 196 Cal.App.4th 515, 528 (2011).

E. The Commission Did Not Engage in Improper Piecemealing

Although the Court disagreed with MCWD at the May 1 hearing (Tr. at 81:23 to 82:3),
MCWD continues to wrongly claim that the Commission engaged in improper “piecemealing”
because the Commission did not analyze the environmental effects of the entire MPWSP when
analyzing this temporary test well Project. MCWD'’s argument overlooks years of CEQA case
law confirming that two projects may properly undergo separate environmental review when the

projects have independent utility and can be implemented independently. Del Mar Terrace

12 Notably, Commission Staff had summarized the significant points raised by MCWD’s October
30 letter in the addenda and responded to them — so the Commission was aware of the issues
MCWD had presented.
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Conserv., Inc. v. City Council, 10 Cal.App.4th 712, 736 (1992) (section of a proposed freeway
was independent from potential later extension when the proposed segment served its own
purpose by connecting two logical points); Cmtys. for a Better Env’t v. City of Richmond, 184
Cal.App.4th 70, 99 (2010) (refinery upgrade and construction of pipeline exporting excess
hydrogen from upgraded refinery were “independently justified separate projects”); Banning
Ranch Conserv. v. City of Newport Beach, 211 Cal.App.4th 1209, 1224 (2012) (park and access
road project independent of residential project that would use same access road).

Here, it was entirely appropriate under CEQA for the Project to be analyzed in a separate
CEQA document from the larger MPWSP because the test well Project has independent utility.
The fundamental purpose of the Project is to “gather technical data” regarding the feasibility of
slant wells for desalinated water production in the area of the Monterey Bay. AR2692. The data
produced is publicly available and could be used by the MPWSP or any other desalination
facility proposed for the area to determine if this type of well design in this general location
would provide the necessary amount of water for a desalination facility without causing
“unacceptable adverse effects.” Id. The information that will be learned from the Project will
have value to the public, desalination proponents, environmental groups, and California water
agencies, regardless of whether the MPWSP is ever approved or constructed. See AR1856.

Moreover, the MBNMS Guidelines state that desalination project proponents “should
investigate the feasibility of using subsurface intakes [including slant wells] as an alternative to
traditional [i.e., open ocean] intake methods.” AR1840. Determining whether a slant well intake
system is feasible at the CEMEX property is necessary to satisfy the MBNMS Guidelines, and is
relevant for any potential desalination project that requires MBNMS approval. Id.

The Project also would not legally or factually compel the construction of the MPWSP.
Cf. Tuolumne County Citizens for Responsible Growth v. City of Sonora, 155 Cal.App.4th 1214,
1231 (2007) (hardware store “cannot be completed and opened legally without the completion of
[a] road realignment”). To constitute unlawful piecemealing, a future project must be “a
reasonably foreseeable consequence of the initial project” and “likely change the scope or nature

of the initial project and its environmental effects.” Laurel Heights I, 47 Cal.3d at 396. As the
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Court agreed at the May 1 hearing, the Project does not meet the piecemealing standard
established in Laurel Heights I. Tr. at 83:23 to 84:2. While data produced by the Project could
affect the future MPWSP’s design — including the elimination of slant wells — the future
development of the MPWSP or any other desalination project would not change the scope or
potential environmental effects of this initial Project. As the Project has utility independent of
the MPWSP, the Commission was justified in reviewing the Project separately from the
MPWSP. Further, because the CPUC is currently in the process of reviewing the MPWSP’s
environmental impacts, there is no reason to believe that the MPWSP’s review has been
compromised. AR2711. As the Commission noted, “approval of this proposed test well would
not authorize any additional activities that may be associated with a larger or more permanent
facility.” AR2692, 4142, see also AR4156 (Commission’s findings “do not authorize . . .
converting the well to use as a water source for the separately proposed MPWSP”). As such, the
MPWSP or any other future desalination project would be subject to an entirely separate,
independent and rigorous analysis before the Commission.

F. The Commission Adequately Disclosed Existing Hydrological Conditions and

Established an Appropriate Significance Standard

1. The Staff Report and Record Evidence Provides Baseline
Hydrological Information

MCWD alleges that the Commission failed to establish an adequate environmental
baseline with respect to the current SVGB conditions, making an analysis of hydrologic and
water quality impacts impossible. That is incorrect. The record is replete with discussion of
existing hydrologic conditions in the SVGB. See, e.g., AR409-413 (MBNMS Environmental
Assessment); AR522-524 (Geoscience Report); AR2164-2170 (MND); AR2740 (Staff Report).
Substantial evidence in the record demonstrates that the Commission disclosed existing
hydrological conditions in the SVGB, which is all that is required under CEQA to establish the
environmental baseline. Cmtys. for a Better Env’t., 48 Cal.4th at 328.

As the Commission recognized, groundwater in the Project vicinity is already severely

contaminated by seawater intrusion, and these conditions are extremely well understood and
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documented in reports to and by government agencies. The Commission’s findings cite to such
reports, describe the existing conditions, and note that the underlying basin is subject to seawater
intrusion that extends several miles inland from the coast where the Project is located. AR2708,
4158, 4191. As such, these reports are part of the Commission’s record and provide substantial
evidence of baseline conditions.”* McMillan v. Am. Gen. Fin. Corp., 60 Cal.App.3d 175, 183-84
(1976) (“reference to portions of a report in administrative findings incorporates that part of said
report into the findings.”); see also Sierra Club v. Cal. Coastal Comm’n, 35 Cal.4th 839, 864
(2005); Towards Responsibility in Planning v. City Council, 200 Cal.App.3d 671, 683-84 (1988)
(“it is difficult to take seriously an argument which posits that there is no evidence to support a
finding” where the findings refer to studies and reports in the administrative record). The
Commission also summarized groundwater conditions in the vicinity of the Project by describing
the SVGB, past groundwater pumping quantities, the degree of seawater intrusion, groundwater
storage capacity and the proximity of groundwater wells to the Project site. AR4191. For

instance, the Commission noted:

e “The known area of seawater intrusion extends along about ten miles of the Bay shoreline
and up to about five miles inland, with all known existing wells within two miles of this
test well site having already experienced seawater intrusion.” AR4158.

e “Water quality data collected from nearby areas over the past several years show that both
aquifers exhibit relatively high salinity levels and that there is not an aquitard separating the
two. . ... Those data show that salinity and Total Dissolved Solids (“TDS”) concentrations
in nearby areas of the aquifers already exceed levels that are suitable for agricultural crop
production.” Id. (emphasis added).

e “Seawater intrusion has been estimated to occur at a baseline rate of about 10,000 acre-feet

(equal to about three billion gallons) per year, though the Basin’s groundwater management
programs are attempting to significantly reduce this rate.” AR4191 (footnote omitted).

The City’s MND also described the severity of seawater intrusion in the aquifers from
which the Project will pump. AR2098 (“the Dune Sand and 180-FTE Aquifers are heavily
contaminated in the project area due to decades of seawater intrusion”); AR2166-2167

(discussing seawater intrusion due to agricultural pumping); AR2167 (“Water samples taken

3 An agency’s determination of environmental “baseline” conditions is reviewed under the
deferential substantial evidence standard. Cmtys. for a Better Env’t, 48 Cal.4th 310, 328 (2010);
see also Neighbors for Smart Rail, 57 Cal.4th at 457.
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from the exploratory borings at the CEMEX site indicate that both the Dune Sand Aquifer and
the 180-FTE Aquifer contain saline (salt) water and are substantially influenced by the sea.”);
AR2168-2169 (historic seawater intrusion maps for 180-Foot and 400-Foot Aquifers); AR2170
(groundwater quality data collected at the CEMEX site).

Additional information about existing conditions is provided in a hydrogeologic technical
memorandum prepared by Geoscience, regarding exploratory boreholes drilled at the CEMEX
site (the “Borehole Memorandum”). AR483-650. The Borehole Memorandum described
existing conditions in detail, including seawater intrusion, groundwater subbasins, groundwater
quality and levels, and other subsurface conditions. AR522-566.

Both the MND and the Borehole Memorandum are substantive file documents cited in
the Staff Report, and the Commission relied on those documents in preparing its Project analysis
and recommendation. AR2789 (list of substantive file documents); see also AR2709, n.4, 4158,
n. 5 (citing to the Borehole Memorandum and noting that it “shows TDS levels in surrounding
areas of the two aquifers ranging from 16,122 to 35,600 parts per million”). The analysis and
information in the MND and the Borehole Memorandum are part of the substantial evidence of
the baseline conditions. Kirkorowicz, 83 Cal.App.4th at 986 (in reviewing Coastal Commission
actions, courts “look to the ‘whole’ administrative record and consider all relevant evidence”).

The record also describes how groundwater conditions can fluctuate over time. The
Commission noted that the Project would access water that vary from 16,000 ppm TDS to
26,000 ppm TDS, and that even seawater fluctuates from about 30,000 ppm TDS to 33,000 ppm
TDS. AR3532. Given this natural fluctuation, it is nearly impossible to pinpoint one precise
“baseline” measurement, as MCWD demands.

MCWD unconvincingly attempts to support its baseline argument by citing to Save Our
Peninsula Committee v. Monterey County Board of Supervisors, in which the lead agency—
when presented with multiple baseline options for water usage—arbitrarily selected the formula
most favorable to the project applicant. 87 Cal.App.4th 99 (2001). Here, unlike in Save Our
Peninsula Committee, the Commission did not arbitrarily choose the most lenient of several

baseline options, but provided a substantive discussion of baseline groundwater conditions that
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was supported by evidence in the Commission’s record. AR4158-4159, 4191, 2098, 2166-2170,
522-566, 2651-2655. Based on those baseline conditions, and as discussed in detail below, the
Commission established conservative standards in Special Condition 11 to ensure that no
potential impacts to groundwater supply and quality could occur. AR 4151-4152.

In sum, the record adequately describes existing baseline groundwater conditions in
detail, and substantial evidence supports the Commission’s determination of baseline
groundwater conditions. See Cmtys. for a Better Env’t, 48 Cal.4th at 328 (agency’s
determination of baseline conditions reviewed under deferential substantial evidence standard).

2. Special Condition 11 Establishes Appropriate Standards to Measure
Potential Groundwater Impacts

MCWD further alleges that the Commission failed to establish an adequate threshold of
significance to measure the Project’s impacts to hydrology and water quality. Brief at 28. To
the contrary, the measures contained in Special Condition 11 provide a reasoned performance
standard for measuring the Project’s potential impacts. Pursuant to Special Condition 11, Cal-
Am must conduct ongoing water quality monitoring during Project operations, and, if specified
monitoring wells show a reduction in water quantity of 1.5 feet above natural fluctuations or a
2,000 parts per million (“ppm™) increase in TDS, Cal-Am must stop pumping.** AR4151.

A lead agency may exercise its own judgment in selecting a standard of significance.
Clover Valley Found. v. City of Rocklin, 197 Cal.App.4th 200, 243 (2011) (upholding
determination that aesthetic impacts were insignificant within context of existing development);
Sierra Club v. City of Orange, 163 Cal.App.4th 523, 541 (2008) (upholding significance
standards for traffic based on performance standards adopted by local jurisdictions). The lead
agency has discretion to accept expert opinions on the appropriateness of the significance

standard. Mount Shasta Bioregional Ecology Ctr. v. County of Siskiyou, 210 Cal.App.4th 184,

1 While MCWD may complain that this standard is not explicitly labeled a “threshold,”
regardless of terminology, this standard provides an objective metric that allows the
Commission to make a reasoned decision regarding the significance of hydrology and water
quality impacts. See North Coast Rivers Alliance v. Marin Mun. Water Dist., 216 Cal.App.4th
614, 624-625 (referring to both “standards” and “thresholds” of significance).
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204 (2010). Significance standards may be tailored to the specific project and contrary to
MCWD'’s implications, do not need be based on the significance questions set forth in CEQA
Guidelines Appendix G. Save Cuyama Valley v. County of Santa Barbara, 213 Cal.App.4th
1059, 1068 (2013) (upholding project-specific standard for hydrological impacts).

Here, the Commission developed Special Condition 11’s standards based on data from a
technical report prepared by Geoscience, which was referenced during the Commission’s
proceedings and is included in the Commission’s record. AR3997-3998; AR1403-1448;
AR1410 (describing model results showing one foot decline in groundwater levels at a distance
of approximately 2,500 to 1,800 feet from the test slant well). Commission Staff incorporated a
discussion of the rationale for the standards into an addendum to the Staff Report, which was
ultimately included in the Commission’s findings. AR3531-3532, 4192-4193. The findings
explain that the standard of 1.5 feet above natural fluctuations would account for changes in
barometric pressure, tidal changes, offsite pumping, and rainfall events. AR4193.

In addition, the Commission noted that 2,000 ppm was selected as a conservative
standard for TDS, because seawater has approximately 3,000 ppm natural variability from
30,000 ppm to 33,000 ppm. AR3532, n. 2, 4192, n. 34. The salinity standard for Project shut
down is therefore below the natural level of fluctuation, and was appropriately selected as the
threshold “for when the monitoring wells may begin to detect an adverse effect.” Id.

Substantial evidence in the record supports the Commission’s selection of the
significance standards in Special Condition 11. The absence of any expert analysis in the
Commission’s record showing that these standards are not conservative and protective of the
environment only supports the Commission’s determination.

1. Special Condition 11 Ensures That the Project Will Not Result in
Significant Groundwater Impacts; MCWD’s Deferred Mitigation
Claims Have No Merit

There is ample evidence in the record showing that the Project would not result in

significant drawdown of local groundwater levels in the SVGB. For example, the MND stated

that “[a]nalytical modeling indicates that no significant drawdown of groundwater wells would
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occur as a result of the test pumping activities.” AR2098; see also AR1423 (Geoscience
findings). Nonetheless, to ensure that an early avoidance system is in place, the Commission
adopted Special Condition 11, requiring Cal-Am to monitor both the quantity and quality of water
in areas that may affected by operation of its test well. As described above, pursuant to Special
Condition 11, if MW-4 shows a reduction in water quantity of 1.5 feet above natural fluctuations
or a 2,000 ppm increase in TDS, Cal-Am must stop pumping. AR4151. This standard ensures
the Project will have no significant adverse impact on area water quantity or quality. This is
exactly what CEQA requires. North Coast Rivers Alliance, 216 Cal.App.4th at 647-49.

MCWND’s accusation that the Hydrogeologic Working Group (“HWG”) and the

Commission’s Executive Director will set a post hoc baseline is misplaced.

Neither the levels of drawdown or salinity increases,
nor the consequences if those levels are reached, are discretionary. Defend the Bay, 119
Cal.App.4th at 1275-76 (upholding mitigation measure that specified objective performance
criteria). Given the fact that both groundwater levels and salinity fluctuate naturally, it was
wholly appropriate for the Commission to set objective performance criteria and to delegate
authority to the Commission’s Executive Director to work with scientific experts to determine
whether the Project is violating those criteria. CEQA Guidelines § 15025(a); Cal. Clean Energy
Com. v. City of Woodland, 225 Cal.App.4th 173, 195 (2014) (“Shifting the responsibility to carry
out the mitigation in that measure is allowed under CEQA.”).

MCWD continues to assert that Special Conditions 11 results in an impermissible

“deferral” of mitigation. This argument still fails. Courts have long recognized that a mitigation
measure is appropriate if it sets specific performance standards even if all specifics are not known

at the time of approval. Defend the Bay, 119 Cal.App.4th at 1275-76. Exact details on meeting
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the performance standards may be deferred until further study has been conducted. North Coast
Rivers Alliance, 216 Cal.App.4th at 630-31. Special Condition 11 satisfied these requirements:
the Commission committed to the specified the criteria that needed to be met in order for the
Project to continue operating under the CDP. Defend the Bay, 119 Cal.App.4th at 1275-76 (no
deferral when City committed to mitigating biological impacts in accordance with habitat
conservation plan criteria); Endangered Habitats League, Inc. v. County of Orange, 131
Cal.App.4th 777, 794-96 (2005) (no deferral when agency “commit[ted] to mitigation and set out
standards for a plan to follow.”). The Commission set a standard requiring Project activities be
halted upon reaching specific triggers—1.5 foot drawdown or 2,000 ppm TDS increase. As these
standards are specific, the Commission could allow determination of further details to occur once
Cal-Am had completed Project construction, including the development of monitoring wells to
provide data necessary to implement Special Condition 11. “[T]he fact [that] the entire extent and
precise detail of the mitigation that may be required is not known does not undermine the . . .
conclusion that the impact can in fact be successfully mitigated.” Riverwatch v. County of San
Diego, 76 Cal.App.4th 1428, 1447 (1999); Nat’l Parks & Conserv. Ass’n. v. County of Riverside,
71 Cal.App.4th 1341, 1362, 1364-66 (1999). MCWD’s argument that specific groundwater
monitoring data at monitoring well locations is required before the monitoring wells are
constructed is nonsensical. Under this absurd logic, Cal-Am could never obtain a CDP for the
Project because it would need to provide data from the monitoring wells before the CDP allowing
their construction could be approved.

The data needed to implement Special Condition 11 will be overseen by the HWG, a
team of hydrogeologic and modeling experts representing the interests of various stakeholders of
groundwater use and management in the region. See AR4195; AR1589, 2069-2070 (listing
HWG representatives, including a CPUC member). Contrary to MCWD’s allegations, enlisting
the HWG’s technical expertise in implementing Special Condition does not constitute an
improper delegation of the Commission’s authority. Brief at 30. Under CEQA, an agency may
delegate reporting or monitoring responsibilities to another public agency or to a private entity

that accepts the delegation. CEQA Guidelines § 15097(a). The HWG’s expertise and neutrality
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make it an appropriate body to analyze the data and provide it to the Commission so that the
Commission may enforce the established standards in Special Condition 11. In addition, Special
Condition 11 requires that all of the data the HWG will analyze be made public, and none of the
HWG’s determinations or recommendations will be final without oversight and approval by the
Commission’s Executive Director. AR3525, 4151-4152. It is well recognized that the
Commission may delegate authority to implement Project conditions to the Executive Director.

CEQA Guidelines § 15025; Cal. Clean Energy Com, 225 Cal.App.4th at 195.

G. The Commission Adequately Analyzed Project Alternatives

MCWND’s arguments that the Commission failed to adequately assess Project alternatives

wholly lack credibility. MCWD has conceded that the CEMEX site is the preferred alternative
for a subsurface seawater intake well—because it is pursuing its own well at this exact same
location. RIN, Exs. B, C, D. Also, the Commission analyzed a reasonable range of alternatives,

including alternative sites, in compliance with CEQA and the Coastal Act.™

Under CEQA, a lead agency must consider a “reasonable range” of alternatives to a

project, or to the project’s location, “which would feasibly attain most of the basic objectives of
the project but would avoid or substantially lessen any of the significant effects of the project.”
CEQA Guidelines 8 15126.6(a); see also id., 8 13053.5(a). An agency need not consider “every
conceivable alternative” and may determine how many is a reasonable range. 1d., 8 15126.6(a);
Citizens of Goleta Valley v. Bd. of Supervisors, 52 Cal.3d 553, 566 (1990). Sometimes, no
feasible alternative locations exist. CEQA Guidelines 8 15126.6(f)(2)(B).

The Commission analyzed a reasonable range of alternative locations for the Project—a

project for which location is critical. AR2742-2743, 4194. Due to the State’s and MBNMS’
preferences for using subsurface intakes, where feasible, to provide water for desalination, the

analysis of alternative Project locations focused on sites in the region that are potentially

1> MCWD implies that the alternatives analysis in the Staff Report must be inadequate because it is

2 Y% pages. Brief at 32. There is no page requirement for an alternatives analysis. All that is
required is “sufficient information about each alternative to allow meaningful evaluation,
analysis, and comparison with the proposed project.” CEQA Guidelines § 15126.6(d). Contrary
to the MCWD’s suggestions, “[t]he discussion of alternatives need not be exhaustive. . ..”
Sierra Club v. City of Orange, 163 Cal.App.4th 523, 548 (2008).

28

CASE NO. CV180839
CAL-AM’S OPPOSITION
TO MCWD’S OPENING BRIEF




Marin
Attac

© 00 ~N o o b~ w NP

N T N S N N N N N T T N e e e o T S N S = S N T
N~ o O W N P O © 0 N oo o~ wWw N kP o

28

LATHAMsWATKINSw
ATTORNEYS AT LAw
Los ANGELES

a Coast Water District (MCWD)
hment

favorable for subsurface intakes. AR2743, 4194, 1480. The availability of such sites is limited.
AR2743, 4195. Nonetheless, a group of stakeholders identified a number of potential sites
between Marina and the Moss Landing Power Plant, conducted a hydrogeologic investigation to
determine potential locations for a subsurface intake, AR2743, 4195, and concluded that slant
wells may be feasible at two locations at the CEMEX property (where the Project site is located)
and at a site eight miles north, near Moss Landing. Id. One location was initially considered at
the northern end of the CEMEX facility, but consultation with wildlife agencies revealed that
locating a test well in that area would significantly impact nesting Snowy Plover, require more
excavation and shoreline protective devises, and be subject to greater erosion and coastal hazards.
AR2743, 4196. Therefore, the current site at the south end of the CEMEX facility, which is
within an already disturbed area, is further from the shoreline, and would avoid significant
impacts to Plover through mitigation, was identified as a preferable location. Id.

The alternative site near Moss Landing is not a disturbed location like the CEMEX site
and would require miles of additional pipeline, including through potentially sensitive ecosystems
(a State park), increasing environmental impacts. AR3533, 4195. Thus, the Commission
concluded that the Moss Landing site would cause greater impacts than the Project site and
excluded that site from further consideration. AR4143; CEQA Guidelines § 15126.6(f)(2)(A).

The Commission also considered a fourth, “No Action” alternative. AR4196. This could
result in greater adverse impacts than the Project because not completing or delaying the Project
would deprive Cal-Am and the public of data on the feasibility of slant wells in the Monterey
Bay, delaying future water supply projects in the region, which could have drastic economic
consequences. AR2743-2744. This alternative could extend withdrawals from the Carmel River,
exacerbating ongoing impacts on fish and habitat. AR2710, 4160, 2744, 4196.

In determining whether the Commission analyzed a reasonable range of alternatives, the
Court should look at the entire record before the Commission establishing that alternative sites
were infeasible or more environmentally damaging than the Project site. The Commission’s
findings are to be supported by “substantial evidence in light of the whole record.” Code of Civ.

Proc. 8 1094.5(c); Sierra Club v. Cal. Coastal Comm’n, 19 Cal.App.4th 547, 557-58 (1993)
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(Commission’s findings upheld because “the record discloses that findings [on alternatives] in the
FEIR were part of the administrative record referenced by the Commission” and “explain the
rationale which led the Commission to determine there is no feasible less environmentally
damaging alternative”); Village Laguna of Laguna Beach, Inc. v. Bd. of Supervisors, 134
Cal.App.3d 1022, 1029 (1992) (agency not required to analyze “every conceivable variation” of
an alternative).

For example, the Project’s Biological Assessment describes the analysis of “numerous
alternative temporary slant test wells sites.” AR2295. The CEMEX site was ultimately selected
in consultation with the U.S. Fish and Wildlife Service and environmental consultants to
minimize biological impacts. AR2296. Likewise, the MND explains that the “current project
location was selected after lengthy discussion and consideration of alternative sites.” AR2208.
The MBNMS also considered alternative locations, which “ were all determined to be less
preferable than the location identified in the Proposed Action.” AR399-400. As described in the
MBMNS’ Environmental Assessment, a substantive file document cited in the Staff Report
(AR2789), the CEMEX site was identified as a potential location for Project development due to,
among other things, the site’s heavy disturbance and existing access. AR400.

In light of the detailed consideration of alternative sites in the record, it is telling that
MCWD’s brief does not identify a single potential location for an alternative site that the
Commission did not consider. See Save San Francisco Bay Ass’n v. San Francisco Bay
Conservation etc. Com., 10 Cal.App.4th 908, 922, 929-30 (1992) (“[A]ppellants have not pointed
to a single location brought to the City’s attention that was disregarded” yet “[w]e are asked to
presume that a feasible alternative site existed somewhere”); Save Our Residential Env’t v. City of
W. Hollywood, 9 Cal.App.4th 1745, 1754 (1992) (“surely [Petitioners] would have identified the
alternative sites meriting analysis” if any existed.). MCWD’s alternatives arguments fail.

H. MCWD'’s Biological Impacts Arqguments are Moot and Lack Merit

MCWD alleges, as it has many times before in its requests to enjoin the Project, that the
Commission failed to adequately mitigate potential impacts to special-status species and sensitive

habitat areas. Brief at 30-32. MCWD’s arguments, which focus on harm that allegedly could be
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caused by Project construction, are moot because construction of the Project is complete.’® An
argument “should be dismissed as moot when the occurrence of events renders it impossible for
the . . . court to grant [petitioner] any effective relief.” Cucamongans United for Reasonable
Expansion v. City of Rancho Cucamonga, 82 Cal.App.4th 473, 479 (2000). When a project’s
construction phase ends, claims of impacts resulting from construction are moot because no
effective relief can be granted. See, e.g., Santa Monica Baykeeper v. City of Malibu, 193
Cal.App.4th 1538, 1549-1551 (2011). That same principle applies here.'’

Even if the Court decides to reach the merits of MCWD’s arguments, they are baseless.
MCWD focuses on Special Condition 14, which consists of biological resources protection
measures imposed by the Commission, arguing that substantial evidence does not demonstrate that
changes made to that condition in an addendum to the Staff Report would avoid impacts to species.
Brief at 31-32. MCWD is wrong. The Commission’s modifications to Special Condition 14 made
the Project’s biological resources mitigation more protective.'® For example, changes to Special
Condition 14 required that monitoring begin earlier in the year (by February 1, rather than March
1), clarified standards for notification to appropriate wildlife agencies should sensitive species
and/or active nests be found at the site, limited construction noise, and added measures to halt
construction if necessary. AR3526-3527. The changes to Special Condition 14 make it clear that
construction could be halted at any time, even before February 28, if Snowy Plover or other
sensitive species were present at the Project site. Id. Overall, with the imposition of a number of

Special Conditions, as well as the acknowledgment that Cal-Am had independently incorporated

18 See Declaration of lan Crooks in support of Cal-Am’s Opposition to MCWD’s Motion for
Stay and Preliminary Injunction, filed with the Court on April 20, 2015, 1 13-15. Although
this is extra-record evidence, it is admissible for the sole purpose of supporting Cal-Am’s
mootness defense, which Cal-Am included as its eight affirmative defense in its answer to the
Petition. See San Joaquin County Local Agency Formation Comm’n v. Superior Court, 162
Cal.App.4th 159, 169 (extra-record evidence may be admissible to prove affirmative defense).

7 MCWD cannot show that any exceptions to the mootness doctrine apply to its biological impacts
claims. There will be no recurrence of controversy between the parties, as construction is
complete and Cal-Am does not propose to modify the Project. There is also no material question
remaining for the court’s determination. See Santa Monica Baykeeper, 193 Cal.App.4th at 1551.

¥ MCWD implies that the Commission’s modifications to Special Condition 14 were
inappropriate because no resource agencies were consulted about those changes. MCWD is
wrong. Because the Project has a public purpose, consultation was not required. See La Costa
Beach Homeowners Ass’n, 101 Cal.App.4th at 820.
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additional biological mitigation measures into the Project, the Commission expressly determined
that the Project’s biological impacts would be fully mitigated. AR4201-4202,4215-4222.

Project construction was strictly limited to compacted and unvegetated sand dunes that
have been subject to continued disturbance by sand mining operations for decades. AR2725,
4176, 2747, 4200. Because the disturbed area is located in a coastal dune complex, however, the
Commission determined that the entire area should be considered an environmentally sensitive
habitat area (“ESHA”), even though the Project is within a disturbed area and will not impact
sensitive habitats. AR2721, 4172, 2724-2726, 4175-4177. Under the Commission’s regulations
and the City’s LCP, any project in ESHA—regardless of whether it has impacts—can be
approved only if the project is “resource dependent” or a coastal-dependent industrial facility.
Pub. Res. Code 8§ 30260; AR2726, 4178, 2747-2749, 4199-4202. Because the Project is a coastal-
dependent industrial facility, the Commission determined that it had the authority to approve the
Project within the site’s disturbed footprint. 1d. MCWD’s convoluted and misleading claim that
any development in ESHA would result in environmental harm is contradicted by the plain text of
the Coastal Act and the LCP — which expressly allow development in ESHA in limited
circumstances - and which the Commission confirmed in its findings. AR4177-4178. MCWD’s
argument is also inconsistent with the City’s own analysis of the site, which determined it was
secondary habitat, within which development may be sited when designed to prevent impacts that
would significantly degrade primary habitat. AR2724, 4175. Accordingly, substantial evidence
supports the Commission’s findings regarding the Project’s potential biological impacts.

l. The Commission Was Not Required to Recirculate the Staff Report

MCWD asserts that the Commission should re-notice and recirculate the Staff Report due
to the inclusion of purported “significant new information” in the addendum to the Staff Report.
MCWD is grasping at straws; the minor modifications and clarifications to the Staff Report
contained in the addendum did not rise to the level of “significant new information.”

The Commission is not bound by CEQA’s recirculation provisions. As described above,
the Commission’s regulatory program is exempt from CEQA'’s procedural requirements. Pub.

Res. Code 8§ 21080.5(c), (d). Certification of a regulatory program means that the agency’s
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program includes procedures for environmental review and public comment that are “functionally
equivalent” to CEQA. Californians for Alternatives to Toxics, 136 Cal.App.4th at 1059. The
Commission’s regulations expressly address when recirculation of a staff report is required.
Coastal Act regulation section 13096 provides that, if a Commission action is “substantially
different than that recommended in the staff report,” staff shall “prepare a revised staff report with
proposed revised findings that reflect the action of the commission.” 14 Cal. Code Regs., §
13096(b). The revised staff report will then be presented at a noticed public hearing. 14 Cal.
Code Regs., 8 13096(c). Here, the Commission’s action on the CDP was not “substantially
different” than that recommended in the Staff Report, and no revised staff report was required.

Even if the Commission was required to abide by CEQA’s recirculation requirements, *°
recirculation is not required unless “significant new information” is added to an environmental
document after public notice of the document’s availability. CEQA Guidelines 8 15088.5(a).
“New information added to an EIR is not ‘significant’” unless the public is deprived “of a
meaningful opportunity to comment upon a substantial adverse environmental effect of the
project or a feasible way to mitigate or avoid such an effect (including a feasible project
alternative) that the project proponents have declined to implement.” 1d. Recirculation is not
required if the new information “merely clarifies,” “amplifies” or “makes insignificant
modifications.” CEQA Guidelines § 15088.5(b). None of the limited information in the addenda
constitutes “significant new information” requiring recirculation because the information does not
identify new significant or more severe impacts or a new feasible alternative or mitigation
measure that the Commission declined to implement. CEQA Guidelines 8§ 15088.5(a).

MCWD first contends that changes made to Special Conditions in an addendum to the Staff
Report to address potential biological impacts “would likely cause new undisclosed impacts,” and
would permit Cal-Am to capture and move snowy plovers in violation of the Endangered Species

Act. Brief at 35. That is incorrect. MCWD’s accusations of new undisclosed impacts are pure

19 MCWD relies on Joy Road Area Forest & Watershed Ass’n to argue that certified regulatory
programs must comply with CEQA recirculation requirements. Joy Road involved a different
agency’s program that did not include recirculation provisions. 142 Cal.App.4th at 670-671.
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speculation, not substantial evidence. CEQA Guidelines § 15384(a). As described above, the
Commission’s edits to Special Condition 14 made the Project’s biological resources mitigation
more protective. MCWD can point to no record evidence demonstrating that the Commission’s
changes to Special Condition 14 required recirculation under CEQA'’s test for recirculation.

Second, MCWD points out that the addendum included information about a potentially
feasible alternative site at Potrero Road. Brief at 36; AR3533. This information does not require
recirculation. Under Laurel Heights Improvement Ass’n v. Regents of Univ. of Cal., 6 Cal.4th
1112 (1993) (“Laurel Heights 1I’”) and CEQA Guidelines section 15088.5(a)(3), when new
information consists of a suggested new project alternative, recirculation is required only if the
alternative: (1) is feasible; (2) is considerably different from the alternatives already evaluated; (3)
would clearly lessen the project’s significant environmental impacts; and (4) is not adopted. South
County Citizens for Smart Growth v. County of Nevada, 221 Cal.App.4th 316, 330 (2013).
Recirculation is required only if each of the above tests is met. South County Citizens, 221
Cal.App.4th at 330. To prevail on a claim that a new alternative triggered a duty to recirculate,
MCWD has the burden to prove that there is no substantial evidence in the record that might
support an express or implied finding by the agency that at least one of the triggers for
recirculation was not met. South County Citizens, 221 Cal.App.4th at 330; see also North Coast
Rivers Alliance, 216 Cal.App.4th at 655 (new alternative did not trigger recirculation because it
was infeasible and was not considerably different from alternatives already evaluated); Sierra Club
v. City of Orange, 163 Cal.App.4th 523, 547 (2008) (new alternative added to final EIR in
response to comments did not trigger recirculation). MCWD cannot meet that burden.?

The Potrero Road site is very similar to the Moss Landing site analyzed in the initial Staff
Report. AR3533. The addendum concluded the Potrero Road site would be inferior to the

CEMEX site in several ways, including less aquifer depth, proximity to a wildlife refuge, and

20 Agency determinations that recirculation is not required are to be upheld if supported by
substantial evidence. Laurel Heights 11, 6 Cal.4th at 1135; CEQA Guidelines 8 15088.5(e).
All “reasonable doubts” are to be resolved in favor of the agency’s decision. Laurel Heights II,
6 Cal.4th at 1135. The agency’s decision is presumed to be correct; petitioner bears the burden
of demonstrating that the decision is not supported by substantial evidence. South County
Citizens, 221 Cal.App.4th at 330 (petitioner “bears the burden of proving a double negative”).
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distance from other water infrastructure, and impacts to public beach parking. AR3533.
Accordingly, the addendum concluded that the Potrero Road site would result in higher adverse
impacts on public access and recreation as compared to the CEMEX site, and could also adversely
affect areas of sensitive habitat and coastal agriculture. Id. The analysis of the Potrero Road site
did not alter the Commission’s finding that the CEMEX site is the preferred alternative for a
subsurface seawater intake well. AR2744, 4196. As such, the inclusion of information on the
Potrero Road site does not constitute “significant new information” and does not satisfy the four
factors that must be met to require recirculation under CEQA Guidelines section 15088.5(a)(3).
The Potrero Road site is not “considerably different from the alternatives or mitigation measures
already evaluated,” nor would the site “clearly lessen the project’s significant environmental
impacts.” South County Citizens, 221 Cal.App.4th at 330. Thus, recirculation was not required.

Finally, MCWD asserts that the addendum’s changes to mitigation for potential impacts to
coastal agriculture required recirculation. Again, MCWD is wrong. The changes to Special
Condition 11 described above did not identify new significant or more severe impacts or a new
feasible alternative or mitigation measure that the Commission declined to implement. Rather, the
changes clarified objective standards for avoiding any potential impacts to adjacent groundwater
wells. This does not meet the standards for recirculation in the CEQA Guidelines.
V. CONCLUSION

MCWD has failed to meet its burden to demonstrate any abuse of discretion on the part of
the Commission. The Commission complied with applicable Coastal Act and CEQA requirements
and the Commission’s determinations and findings are supported by substantial evidence. Cal-Am
requests that this Court deny the Petition and uphold the Commission’s approval of the CDPs.
Dated: June 5, 2015 : LATHAM & W S

Duncan Josegh Moore
Attorneys for Redl Party in Interest
California-American Water Company
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EXHIBIT 6

To Marina Coast Water District Comments

Inventory of transmitted flash drive folders containing documents produced by
California-American Water Company and the California Public Utilities Commission
pursuant to requests by Marina Coast Water District in proceeding A.12-04-019

CoNoO~wNE

2015 ESA-CPUC DEIR files

2017 ESA-CPUC Flash Drive Contents Feb 9

CalAm Received 7-23-15

Cal-Am’s document responses to MCWD'’s fifth set of data requests
Cal-Am’s document responses to MCWD'’s sixth set of data requests
CAW data request responses

CAW documents in Response_to MCWD_Second Data_Request
CAW re-production of illegible docs

PRA 16-268 Disclosed Feb 21 2017

PRA 16-268 Rec'd 1-20-17

PRA 16-268 Rec'd Feb. 9 2017

PRA 16-268 Disclosed_Feb. 7 2017

PRA 16-268_Disclosed_Mar. 7 2017

PRA 1542_Provided Sept. 17 2015

PRA 1611 1542 Provided Sept. 17 2015

PRA 1611 1542 Responsive Sept. 11 2015

PRA 2000, 2001, 2002 Responses produced 2016

PRA Request 1542 CPUC Response [natives]

PRA 1611 Documents Provided 10-8-15

PRA_1611 Documents_Provided_10-12-15

PRA_1611 Documents_Provided 10-14-15

PRA 1611 Documents Provided August 10 2015
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1 Thank you for your testinony. | appreciate it.
2 THE W TNESS: You're wel cone.

3 THE COURT: Al right. Gkay. So then | am

4 |going to shift to the testinony of M. WIlIlians that you
5 |indicated.

6 MR GARRETT: Yes. |'d like to call M. Dennis

7 |WIllianms to the stand.
8 THE COURT: Ckay. M. Wllians, if you could
9 | conme forward pl ease

10 DENNI'S W LLI AMS,

11 called as a witness on behal f of the Respondent,
12 | being sworn by the clerk to tell the truth, the whole
13 |truth, and nothing but the truth, answered and testified

14 under oath as follows:

15 THE WTNESS: | do.

16 THE COURT: How s our court reporter doing?

17 |"mgoing to try to limt you to half hour

18 |'"d, actually, like you to try to see what you could do in

19 |25 mnutes, so, if the California Coastal Comm ssion wants
20 |to ask a question, they can have five mnutes. And then
21 | we can have ten m nutes.

22 MR. GARRETT: I'Ill try to beat that, Your Honor.
23 MR. JACOBS: Your Honor, | will not have any

24 |direct examnation. So |'m happy to take whatever tine

25 |you're willing to give to M. Grrett.

CYPRESS COURT REPORTI NG 171
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1 MR. GARRETT: This is ny wwtness, and | will try
2 |to nove things along. And, if that -- the Court can

3 | decide what formyou want the questions. |It's, obviously,
4 |going to be faster if | just ask himsone basic questions
5 | and nove through it.

6 THE COURT: 1'd like you to expedite it, and,

7 | you know, please, no |leading questions. In the interest

8 |of tine, I"'mgoing to allow sone | eadi ng questi ons and

9 | sone | eenay.

10 So -- and, with respect to his experti se,

11 | perhaps, we could get a stipulation with respect to that.
12 MR. GARRETT: Wbuld you agree, M. WIKkins, that
13 | he's an expert?

14 MR. WLKINS: | would, yes.

15 DI RECT EXAM NATI ON

16 BY MR GARRETT:

17 Q M. WIllianms, first of all could you tel

18 us how you got involved with this area and the wells.

19 A My involvenent in this area started

20 | probably 2009, or earlier, with the -- well, ny first

21 i nvol verent was with the Salinas Valley Integrated

22 | Regional G oundwater Surface Water Model Waterways

23 | consulting to Monterey County Water Resources Agency as a
24 | peer reviewer of that nodel. So that's what we call the

25 | large scal e nodel

CYPRESS COURT REPORTI NG 172
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1 And then, when the regional project was involved

N

with that, we devel oped what's called the North Mrina
nmodel , which was a | arge scale nodel, and | have a slide
we can show that | ater

And then, nore recently, the |last few years have

o o~ W

been involved with the Salinas Valley water project, where
7 | we devel oped a focused CEMEX nodel .

8 Q And so who are you working for now? Wo is
9 | your conpany working for at this point?

10 A. Yeah. |'m founder president of CGeoscience.
11 | We have two contracts. One's with ESA, who is contracted

12 |with the PUC, and the second contract is with RBF, who is

13 contracted with Cal - Aneri can.

14 THE COURT: Wth whonf
15 THE W TNESS: Cal - Am
16 The first could on contract with PUC we'l | be

17 doing all of the groundwater renodeling work for the EIR
18 | and the second contract with RBF and Cal-Amhas to do with
19 |the design and the supervision of construction in

20 | nonitoring the test well.

21 BY MR GARRETT:

22 Q And, M. WIlians, was your conpany

23 |involved with any groundwater nodeling that was used by

24 |the Gty of Marina in its preparation of the environnental

25 docunents for the test well?

CYPRESS COURT REPORTI NG 173
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1 A We didn't do any work for the Gty of

2 Marina, but we included in our groundwater nodel in

3 | scenarios sone of their proposed desalination -- test

4 |wells for desalination wells. They're part of our nodel
5 |scenarios the EIR

6 Q | want to ask you first about the sane

7 |slide figure nine here. Can you, first of all, briefly

8 |tell me what it is.

9 A. This is a slide of the five-day punping

10 |test of the test lab well, which started April 3rd and

11 |continued to April 8.

12 What | plotted here was the water |evel

13 | drawdown, which is the change from a non-punping | evel.
14 | Wien | have this note that it's stabilized, you see these
15 |slight wavy things. W were having trouble with the valve
16 |controlling the flow For some reason, there was

17 |turbulence. So the fluctuation in the |lower part of the
18 | chart shows the discharge rate. On average, it was |ike
19 2,004 gallons per mnute for the five-day test; however,
20 |you can see -- because of this valving issue, we were

21 | having with turbul ence, you can see it goes up and down.
22 Q So let ne just interrupt you.

23 So this area here, that was inportant to the

24 | prior witness, can you explain what you know about this;

25 | what happened there.

CYPRESS COURT REPORTI NG 174
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1 A Can | touch the screen?

2 THE COURT: Yeah. You can use the touchscreen,
3 | and the arrow should just come right up.

4 THE W TNESS: Very good.

5 So you see this last -- these last little blips
6 |up here. There (indicating). They were, actually -- you

7 | see the discharge spiked up, then it went back down.

8 | There is a slight lag in there, because this is a -- this
9 |aquifer -- this well is producing fromtwo aquifers. So
10 |it's producing from both.

11 But, essentially, the slight blips in the

12 | drawdown are due to the fluctuations in the discharge rate
13 | due to the val ve issue.

14 But, on average, you can see that it's a nice
15 |snooth, and it's flattened out. So, in ny opinion, it's
16 |reached a restabilization after about three days.

17 So you can't really say that this is -- when

18 |wells turn on, the cone of depression expands enough until
19 it gets enough to recharge the well. And so, during that
20 |tinme, if it's drawing down, and then it gradually snooth
21 |out. And that's exactly what we see here.
22 BY MR GARRETT:
23 Q So you woul d di sagree with M. Hopkins and
24 | conclude that the well has reached equilibriumat the end

25 | of the five days?
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1 A That's true.

2 M. Hopkins mstakenly interpreted this sl ope of
3 |the graph as different than this slope, and he said that
4 |that was a boundary effect, which is not true. This

5 |actually shows that it's receiving enough recharge to

6 | support the discharge (indicating). So it's hitting a

7 | recharge boundary. And we know that a lot of it's com ng
8 |fromthe ocean.
9 Q If the well has reached equilibrium would
10 |you expect to see changes in water |evels after that
11 | point?
12 A. No. They're, generally, stable like it
13 | shows here.
14 Q And what affect did M. Hopkins use of a
15 |log-rhythmc or sem -l og-rhythm c scal e have upon the
16 | slopes and curves that he was showing on his slides?
17 A Wll, it's just a different way of plotting
18 |it. W plot it both ways. Sonetines it's easier to
19 | understand when you use a linear scale |like we did here.
20 But he took the slope fromthis early tine
21 | period here, and he said that that's a different slope
22 |than this, which it is, but it doesn't nean that there's
23 | any kind of boundary fl ow.
24 Q So did this slope that he presented, which

25 | seened to be a continuous downward sl ope for eight nonths,
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1 |was that an accurate depiction of what you believe wll

2 happen fromthe operation -- continued operation of the
3 |test well?

4 A. No.

5 He msinterpreted the last few points in his

6 |sem-log plot, and those were the points that were drawn

7 |down by this spike in the discharge due to the val ve

8 | fluctuating.

9 Q In the interest of tine, I want to nove to
10 |figure eight. And, first of all, M. WIlianms could you
11 |tell ne what this depicts.

12 A This is the drawdown at the end of the

13 |five-day test, and we have three sets of control points.
14 | Control points are what we use to draw the lines. These
15 | are actual neasured data. And it's hard to see, but, near
16 |nonitoring well one -- and | plotted this shall ow water

17 |l evels, because those were the highest drawdowns rat her

18 |than the mddle, just to show worse-case scenari o.

19 Q So the prior slide we saw before were

20 |showing results fromnonitoring well, the test well

21 itsel f?

22 A Yes, the test well itself.
23 Q kay.
24 A. These are drawn downs in the aquifer.
25 Q kay.
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1 A And so you can see here right near

N

nmonitoring well one shallow, we have about eight and a
hal f feet, and then, in here, we have neasurenent of one
and a half feet. And then our next control point is out

monitoring well four, which is the conpliance point for

o o~ W

this coastal devel opnment permt, and there was zero there
7 | (indicating).

8 So what we did is: W used those control

9 | points, and then, based on the analysis of the punping

10 |test data where we could determ ne actual paraneters, we
11 | calculated these other contours, and they're reasonable.
12 | So we had this one and a half, we have we had zero here,
13 |we had eight and a half here.

14 And one question -- you know, in slant wells,

15 | because they're -- they are not points in the ground. The
16 |drawdown distribution is ellipsoidal around the slant well
17 |screens. You see here the slant well screen, the vertica
18 | projection is shown by these dashed lines (indicating).

19 |So it's ellipsoidal. So this accurately depicts ny
20 | opinion what the drawdown is at the end of the five-day
21 |test.
22 Q If the test well has reached equilibrium
23 | would you expect the nunbers depicted on figure eight to
24 | change or stay the sanme?

25 A. No. If it's reached equilibriumthey won't
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1 | change.

2 Q Let's go to figure 17.

3 So, M. WIlianms, can you briefly tell the Court
4 |what this figure depicts.

5 A This figure is a nodel prediction

6 |actually, before we started punping -- before we did the

7 |test well, | should say. And it shows the slant well, the

8 |dash lines of the screen, vertical projection of the

9 | screen, underlying the land and the ocean. And these are

10 |what we call backward particle tracking showi ng the source
11 |of water to the test slant well. You can see, by | ooking

12 |at these arrows here, they're all -- nost of themare

13 | coming fromthe ocean (indicating).

14 Q So this was a prediction fromthe

15 | groundwater well that you created several years ago;

16 |right?

17 A The groundwater nodel, yeah, the focused
18 | nodel.

19 Q Did you see anything in the results so far

20 [fromthe test well that would contradict this nodel?
21 A No, | haven't.

22 Q So do you agree or disagree with

23 | M. Hopkins when he says that the results fromthe test
24 | well show are inconsistent with the nodel ?

25 A. No, | disagree with that. They're close.
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1 O course, the normal procedure is, in any of

2 |these projects -- and what we did at Dana Point for -- ten
3 |years ago for the Doheney (phonetic) first test well. W

4 |did the borings on the beach, then we drilled the test

5 |well, and we punped it for two years. And, during that

6 |tinme, we devel oped paraneters and updated and refined our

7 | groundwat er nodel, so then we would accurately, nore

8 |accurately, predict the inland inpacts. That's the

9 | procedure we followed then. That's the procedure we're

10 |follow ng now.

11 So we will take the data fromthe testing and

12 |refine the groundwater nodel and predict inpacts.

13 Q So, by ny calculation, |I have about five

14 |mnutes here to stay true to ny tinme estimate. 1'd like
15 |to nove to figure 12, please.

16 THE COURT: | think you have a few m nutes.

17 MR. GARRETT: [|I'mgoing to | eave sone tine for
18 | your questi ons.

19 THE WTNESS: This figure, seawater intrusion
20 | occurs because, if you look at this one well, it's
21 | probably easier to see. This one's bigger. This would be
22 |the ocean over here, and you have this -- what's called an
23 |interface. There's salt water over here on the left.
24 | Fresh water here (indicating). Seawater is heavier than

25 |fresh water. There's a density difference.
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1 But there's a principle called a Ghyben Herzberg
2 |principle that says, one foot of fresh water above sea

3 |level will stabilize 40 feet bel ow sea | evel.

4 So, when M. Hopkins said the protected

5 |elevation is two and a half feet, he was dividing a

6 | hundred feet into the dune sand by 40. He got two and a
7 | half.

8 BY MR GARRETT:

9 Q When M. Hopkins said that, prior to the
10 |operation of test well, the dune sand layer in the

11 | 180-foot aquifer |evels were above the protective |evel,
12 | protected elevation, you re saying M. Hopkins' testinony
13 | was incorrect?

14 A Yes.

15 MR. WLKINS: Objection; msstates prior

16 |testinony.

17 THE COURT: |I'msorry. | didn't hear what was
18 |the objection.

19 MR. WLKINS: Objection; msstates prior

20 | testinony.

21 THE COURT: Al right. Overruled.

22 THE W TNESS: The cal culation was correct. A
23 | hundred divided by 40 is two and a half; however, if you
24 |look at where nmean sea |level is, which is dowm where this

25 |blue line is (indicating), all of our reference points are
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1 what's called is NAVD88, North Anerican Datum of 1998. So

2 |sealevel is actually plus three feet of NAVD88. And you

3 | can see that the protected el evation for dune sand is plus
4 |five and a half. It's three plus two and a half. And

5 |then protective elevation for the 180 aquifer is nine

6 |feet.

7 Now, if you look at the actual water |evels, you

8 |see that the shall ow dune sand | evels, even before

9 | punping, were below their protective elevation, which said
10 |there was seawater intrusion occurring, and the same with
11 | the deeper one.

12 Now, this is supported by the water |evel

13 |quality, the poor water level quality, that we see in,

14 | both, the dune sand and the 180, as well as the 400-foot
15 | aquifer.

16 BY MR GARRETT:

17 Q Ckay. |I'dlike to go to figure two.

18 THE COURT: Just, while we're looking at this
19 |figure, is that then -- how do you explain that they --
20 |according to M. Hopkins, they found water that wasn't

21 | degraded that | ooked like it was fresh water?

22 THE WTNESS: Well, that's quite a ways inland.
23 |If you're looking at MM5, that's two mles inland.
24 You know, it's incorrect to say that | have an

25 Jelevation 35 feet two mles inland. Were you get
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1 seawater intrusion is at the coast. That would be |ike

2 |saying, well, the water levels in King Gty and the

3 | Salinas Valley are very high. But why do we have seawater
4 J|intrusion in Salinas is because the coastal punping.

5 | That's the sane thing we see here.

6 You have to | ook at the protected el evations at

7 |the coast, and those the ones that are inportant.

8 BY MR GARRETT:

9 Q So | have figure two up now. And

10 | M. WIlians, maybe you coul d indicate your prior

11 |testinobny about the |levels and the aquifers being bel ow

12 |the protective levels in allow ng seawater intrusion.

13 What area were you tal king about when you --
14 A. Well, that was -- lots nmy arrow here.
15 THE COURT: So it's not a drag screen. It's a

16 |touchscreen. You should just be able to go immediately to

17 |the spot you want.

18 THE W TNESS: Thank you.

19 THE COURT: Yes.

20 THE WTNESS: This is the area of the test slant
21 |well. And those drawdowns that we had on that previous

22 |are all focused right in here, with M¥4 being zero

23 | (indicating). So they're quite l|ocalized.

24 Most of the water, in ny opinion, is comng from
25 |the ocean. |It's not extending out into other areas.
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1 BY MR GARRETT:

2 Q In the testinony that M. Hopkins gave in
3 | his declarations about there being potable water, where
4 |did the data come fromfor that concl usion?

5 A. Vell, he was tal king about this well here,
6 | MM5, which is alnost two mles fromthis -- fromthe

7 |coast (indicating). And that's really not potable if you

8 |look at the actual -- the nitrates and TDS and everyt hi ng.
9 |TDS is high, but it's within secondary standard. Probably
10 |the nitrate is above the maxi mum contam nant |evel, due to

11 |the agricultural fertilizer and so on that's got in the

12 | soil.

13 Q Where's the closest well on that nmap where
14 | people are using -- taking water fronf

15 A |"mnot quite sure where the punping wells

16 |are for potable supply.

17 Q Can you, generally, indicate where the
18 | Marina Coast Water District --

19 A These are Marina Coast wells down here.
20 |[think there's 7 and 12 are over in this case area

21 | (indicating). But they're several mles away.

22 And we al so are, you know, going to have sone
23 | nore nmonitoring wells constructed here and sone ot her
24 | areas here and here (indicating).

25 But the Marina Coast is down in this area
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1 | (indicating).

2 MR GARRETT: So, before | run conpletely out of
3 |time, Your Honor, | would like to nove the figures which
4 | M. WIllianms has discussed, and |'ve had referred to by

5 | nunber into evidence.

6 THE COURT: Only the ones he's di scussed?

7 MR GARRETT: Yes.

8 THE COURT: Do you have a copy of only those

9 |ones that you' d like to present to ny clerk so it can be
10 || abel ed?

11 MR GARRETT: Yes. W can create that.

12 THE COURT: All right. Because there's other
13 |ones in the packet you gave nme that you didn't discuss.
14 MR. GARRETT: That's right. | just want to be
15 |sure M. WIkins didn't have any objections, because |

16 |would use ny remaining tine to lay a foundation for it.
17 MR WLKINS: | will stipulate that the w tness
18 | has laid a foundation for the docunents.

19 THE COURT: Al right. So the exhibits -- and
20 |we're going to call those, collectively, Defendant's A --

21 | or do you have 17

22 THE CLERK: Respondent's A as a group.
23 THE COURT: Respondent's A as a group.
24 And then | had a question about -- M. Hopkins

25 |testified that he showed a figure that was attached that
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1 | showed the water novenent that he saw was com ng from

2 |say, the area where the M¥5 well is shown on what |'m

3 |seeing as figure two, which is Respondent's 1, figure two.
4 | And you were saying that the -- or he provided testinony
5 |that the water was noving towards the ocean, and there

6 |wasn't any recharge going on.

7 THE WTNESS: Yes, Your Honor. He said, MMW5,

8 |that the elevation in the dune sand was 30 feet, which it
9 |is, and there is a seaward fl ow of water; however, at the
10 | coast, the elevation drops below the protective

11 | elevations, actually, below sea level, close to. So,

12 |yeah, there is a seaward flow, a natural grading.

13 THE COURT: What -- so, because it's bel ow that
14 | protected area, are you saying -- | think we can hear your
15 | phone buzzing, because it's up against -- |'mnot sure.

16 | At least | can hear it.

17 Do you disagree with his opinion that no

18 |recharge is happening? That what's happening is that --
19 |understood his testinony to be that, in the area where

20 | MW1, MM3, and MM4 is, since you were taking water out
21 of there, the level of the water was dropping. There's no
22 | seawater recharging, and so the water was pulling fresh

23 wat er, or whatever water, whatever m x of water was

24 Jpulling fromthe area of -- designated as MVM5.
25 THE WTNESS: No, | disagree with that.
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1 If I had that one slide showi ng the seawater

2 |intrusion control, it kind of illustrates what Your Honor
3 | was tal king about.

4 MR GARRETT: Figure 127

5 THE COURT: Has that been adm tted?

6 MR GARRETT: Yes.

7 THE WTNESS: No. One nore. |It's the one --

8 |that one.

9 MR GARRETT: This one we did not use, Your
10 | Honor. It's background information on how you di scuss
11 | seawater intrusion
12 THE COURT: Wuld you --

13 MR GARRETT: |'d like to offer it into

14 evi dence.

15 THE COURT: kay.

16 MR, GARRETT: |If it's relevant to his answer to
17 |your question, | don't see a problem

18 THE COURT: Al right. Then let's have it

19 | marked as Respondent's next in order.

20 THE WTNESS: Yeah. This is what's happening
21 under the coast. The slant well is intercepting seawater
22 | and draw ng high percentage of its recharge fromthe

23 |seawater. So you have these | ocalized depressions close
24 |to the coast.

25 Now, there is a seaward flow, but nost of the
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1 |recharge is comng fromthe ocean. So these, actually,

2 |intercept seawater, actually, preventing seawater

3 |intrusion, because they're punping well troughs. It's
4 |like we have punping injection well barriers along

5 | Southern California. W also have extraction troughs.
6 | And that's what these slant wells will do, they'l

7 |intercept seawater to protect the intercoastal access.
8 THE COURT: Was the seawater supposed to be

9 |recharging the well?

10 THE WTNESS: The seawater is. |It's producing
11 | nost of the water fromthe ocean. It's leaking to the sea
12 | floor and then offshore inflow fromthe subsurface

13 | aquifers, subsea aquifers.

14 MR. GARRETT: Maybe just to clarify, Your Honor.
15 BY MR GARRETT:

16 Q The purpose of this test slant well is to
17 |determine if it wll be recharged by seawater; is that

18 | correct?

19 A It's one of the things we're | ooking at.

20 | Two, what are the inland inpacts? And, three, what is the

21 | percentage of water from ocean water sources?

22 THE COURT: (kay.
23 MR. GARRETT: One |ast question, Your Honor?
24 THE COURT: (kay.
25 | /111
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1 BY MR GARRETT:

2 Q M. WIIlianms, based on the test results

3 |that you've seen so far, what do you think will happen in
4 |the next day 90 days to the groundwater in the area?

5 A Well, I think there may be sone slight

6 | propagation, but what we've seen fromthe five-day test,

7 |and then we started punping the well again. W' re nine

8 |days into it since the 22nd. W see the sanme trends. W
9 | see no change at four and the sanme sl opes we see in the
10 |coastal wells, Iike MM3 closest.

11 THE COURT: And, well four, that's where the --
12 |it drops down below 1.5. There has to be -- then punping

13 | has to stop?

14 THE WTNESS: That's correct.

15 THE COURT: Al right. So I'mgoing to allow

16 |for cross-examnation. |'d like youto try tolimt it to
17 |ten mnutes, but I'll try to be flexible.

18 CROSS- EXAM NATI ON

19 BY MR W LKI NS

20 Q So you were just referring to anyone days
21 of additional data. |Is that information publicly

22 | available that you' re testifying about?

23 A. W will be putting out another nonitor

24 |report next week. It will contain the data up through, I

25 | believe, today.
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1 Q Do you know why there wasn't a weekly

2 |monitoring report this week?

3 A There was. There was. The one went out

4 | last week.

5 Q | meant this week.

6 A It will all be comng out, | think, Mnday

7 | or Tuesday.

8 Q If we could go to figure 12 if you don't
9 | mnd
10 In addition to the Iines you have here, you al so

11 | have hand neasurenents drawn out on this graph, it

12 appears?

13 A That's correct.

14 Q And, at the begi nning of your nonitoring,
15 | can you tell ne whether the dune sand aquifer was above
16 |the protective |ayer.

17 A Vel |, based on the hand | evels, the dune
18 |sand was. And --

19 THE COURT: And where are the hand | evel s?

20 THE WTNESS: Yes. |It's kind of hard to see.
21 But they're the little triangles. For exanple, the

22 |shallowis the triangle. So you see the triangle is

23 |slightly above protected el evation, and then, the hand
24 |levels, there's sone variability. But, basically, the

25 | protective elevation, it's calculated. The actual |evels
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1 are at that or bel ow that.

2 But, you know, forget all of these cal cul ations.
3 |If you just look at the water quality, there is intrusion
4 | historical intrusion. The cause -- you know, existing

5 |there. The shallow aquifer has a TDS of about 25,000 and
6 |the deeper aquifer has a --

7 MR WLKINS: [|'mgood to object, because |I have

8 |very limted anpunt of tinme. This is nonresponsive.

9 THE COURT: |I'mgoing to allow himto finish his
10 | answer, and |I'm not going on penalize you with respect to
11 |your tine.

12 THE WTNESS: In the mddle aquifer, which you
13 |can see is quite below the protective elevation, is very
14 |salty. It has a TDS of about 35, 000.

15 So the evidence here just confirns what we've
16 | been seeing in our actual |ab sanples of these nonitoring
17 | wells.

18 BY MR W LKI NS

19 Q Based on this graph, if you | ook at the

20 | hand | evel neasurenents for the dune sand aquifer, would

21 |you agree that, until there was the begi nning of punping

22 |at well, that it was at or very close to the protective
23 | layer?
24 A. Based on the calculation. But this is just

25 one esti nate.
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1 THE COURT: And hold on. So, if you could just

N

focus on responding to his answer. And you could use the
touchscreen in front of you too. |'massumng that it's

right there starting where it says, "Start of five-day

punpi ng. "

o o~ W

MR. WLKINS: No. Because they were punping

7 | before that.

8 THE COURT: So that's why it's hel pful for you
9 |to show ne where you're tal king about.

10 MR. WLKINS: | apol ogize, Your Honor.

11 BY MR W LKI NS

12 Q So, when they started to do any punpi ng at
13 |the test well, would you agree that, prior to that, the
14 | hand-wel | neasurenents indicated that, in the dune sand
15 |aquifer, it was at or very close to a protective |evel?
16 A Yes. If you look at that, it is, actually,
17 |below it here. Back in February, it was a little bit

18 | above it. But, here, again, this is just one estimate

19 |of -- we're assunmng that the dune sand's a hundred feet.
20 | What if it's 80 feet or so on? You have to -- or maybe
21 deeper.

22 But the thing is: You want to | ook at both of

23 |them You want to | ook at the water |evel elevation to
24 | make sure it nmakes sense. But, nost inportant, you want

25 |to look at the actual neasured water quality, which is
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1 |what we're doing. And the water quality is very salty in

2 |the 180, and very salty, 25,000 parts per mllion in the
3 | dune sand.

4 Q And --

5 A Excuse nme. It reflects historical

6 |intrusion.

7 Q And you heard M. -- first off, have you

8 |reviewed the declarations that have been filed by

9 | M. Feeney and M. Hopkins in this matter?

10 A Yes.

11 Q And you' ve seen the testinony that there is
12 |a fresh water source that was not anticipated in any of

13 |the studies or reports that you have prepared on the

14 | project; is that correct?

15 A Can you explain what a fresh water source
16 |is and where you're referring.

17 Q | probably would need the prior exhibits.
18 |1 would need to --

19 THE COURT: Aren't they exhibits to your --

20 M. Hopkins's declaration?
21 MR WLKINS: To show him
22 THE COURT: Here. You can use mne. |'Il hand

23 themto him

24 What one do you want to hand hin®
25 MR WLKINS: | believe it's A-1 that I'm
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1 referring to.

2 THE COURT: A-1 fromhis original or fromthe
3 |reply?

4 MR WLKINS: No. I'msorry. Fromhis reply
5 |declaration.

6 THE COURT: Al right. | have A-- this is

7 Exhibit A figure 51. | don't know. |'mnot sure. But

8 |you may have to stand up to nake sure he's | ooking at the

9 |exhibit you want himto.

10 MR WLKINS: | will do that.
11 THE COURT: O we could switch back.
12 MR WLKINS: If we could switch back | could

13 |definitely --

14 THE COURT: No. |If you just stand up.

15 This is the original one. |Is that the one?
16 MR, WLKINS: That one will work, yes, Your
17 Honor .

18 THE COURT: Ckay.

19 BY MR W LKI NS

20 Q Do you see where MM5 is |ocated?
21 A. | do.
22 Q And woul d you agree that the -- | believe

23 |you've already testified the area there is not seawater
24 |intrusive to the level that it would be deened

25 | contam nated by saltwater intrusion; correct?
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1 A |"msorry. Could you rephrase that,

2 pl ease.

3 Q Per haps the -- what |evel of TDS would you
4 | deemto be contam nated by seawater intrusion?

5 A. Vell, the criteria is 500 mlligrans per

6 |liter of chloride levels, which is what this shows. These

7 |are -- MM5 is not -- it's got brackish water init. It's
8 | got poor water quality.

9 Q It's your testinmony that MM5 has brackish
10 |water quality?
11 A. No. Well, it depends on what your
12 | definition of brackish.
13 But, if you |look at the inset -- inset charts on
14 | here, you can see that the -- it's hard to see this.

15 Yeah. It's about 2, 500.

16 Q I n which aquifer?

17 A That's the upper curve, which is --

18 Q Can you tell --

19 A It's hard to see what that is.

20 But | think the -- the deep; and then the m ddle

21 Jaquifer is about 700, and then the shallow s about a
22 |thousand. So these are within secondary standards of

23 total dissolved solids.

24 Q For drinking water?
25 A. For drinking water, yes.
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1 Q So woul d you agree that this is a fresh

2 | groundwat er source, as opposed to a contam nate

3 | seawater-intruded source of water?

4 A Well, it reflects an increase in salts

5 | somewhere. It's getting it sonmewhere. It's not like, if
6

you go farther inland, it gets fresher and fresher until

7 |you get around 400, 450. So it's receiving salts from

8 | sonet hi ng.

9 Q Do you believe that this water is getting
10 | worser instead of better based on the efforts to reduce
11 | punping at this place?

12 A. You nean due to the Salinas Valley water

13 | project?

14 Q That, and Marina Coast efforts to curb

15 | punping and all the other information and decl arati ons

16 |that a ot of efforts have gone to reducing punping in

17 |this area of the coast?

18 A | know that's the intent. | haven't

19 |reviewed that to | ook at the changes in Marina Coast as to

20 | what they were doing, how they reduced it, and how the

21 |water quality changed. | didn't |ook at that.
22 Q Do you believe, in fact, that there is
23 |water here that has lower -- significantly | ower than

24 | contam nated seawater, TDS, offers protection to wells

25 that are further inland?
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1 A Let ne just maybe answer that in two parts.
2 First thing that there's a natural transition

3 |fromsalty water near the coast where the aquifers are

4 Jlintruded to fresh water inland. And what you' re seeing

5 |here, MM5 is quite a ways. It's alnbst two mles from

6 |the coast. So it is fresher just due to that. So you

7 keep going farther east, it gets fresher still. So

8 |that -- that is just what happens. W see that all up and
9 | down the Salinas Valley.

10 Q Do you know where, between MM5 and the

11 |slant well, the water is no |onger fresh or no | onger

12 |withinlimts?

13 A. Well, it certainly isn't within --
14 |within -- TDS certainly isn't within four. It certainly
15 |isn't within three or one. So there's no control force

16 | between that. We will be putting in sone nore nonitoring
17 |wells. And that's the whole purposes of the nonitoring,
18 |so we can understand what's goi ng on.

19 Q Do you think you have enough nonitoring

20 |wells at this tinme to, actually, determ ne whether you're
21 |effecting all portions of the basin that nmay have fresh

22 water in thenf

23 A. Yes, all portions of the basin in this

24 | area

25 Q Did you review M. Feeney's criticism of
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1 M. Hopkins that no one, | believe -- | will quote this
2 |for the record so | don't msstate it "Five-Day punping

test" -- stated, "The five-day punping tests are
insufficient to support M. Hopkins' opinion, or anybody

el se' s opi nion, because devel opi ng val ve aqui fer response

o o~ W

data in this setting requires a longer-termtesting of the
7 |slant well."

8 Do you agree with M. Feeney's statenent?

9 A. Wel I, we purposely can't ever have enough
10 |data, and that's why we want to do the long-termtest.

11 |And we will use the data fromthe long-termtest to refine
12 | the groundwater nodel to nake nore accurate predictions of
13 |the future condition as it changes.

14 MR WLKINS: If we can go to the exhibit where

15 |you show the three-day.

16 THE COURT: And so this is figure nine of
17 Respondent's -- is it 17

18 THE CLERK: A

19 THE COURT: Respondent's A

20 BY MR W LKI NS

21 Q You testified, | believe -- and | don't

22 | nmean to msquote you if | do -- that there was sone val ve
23 | problemthat led to sone fluctuations that |ed M. Feeney
24 |to mscalculate the potential drawdown in the well; is

25 that correct?
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1 A No. M. Hopkins you nean.

2 Q |"msorry. M. Hopkins.

3 A Yes. You can see it clearly here, and

4 |that's why I had themplot these. You can see, at this

5 |point right here, that there is a drop in the water |evel
6 |and due to a spike in discharge. And it goes back down to

7 | where this recovers (indicating).

8 So, overall, when you' re | ooking at these, you

9 |can't just be focused on one or two points, especially

10 | when you know you have sone trouble regulating the flow.
11 | nmean, it wasn't changi ng very nuch, but,

12 |overall, it did average about 2,000 -- a little over

13 | 2,000 gallons a mnute.

14 But, if you just |ook at one or two points, it
15 |went down, like M. Hopkins did. It's really not fair to
16 |draw a slope of a line just based on those two points.

17 | You' ve got to look at the overall trends. And that's what
18 |we do. As a nenber of the HAG this is what we have been
19 | doing. W' ve been closely conmuni cation, watching al
20 |this data.
21 Q |s there any way that any nenber of the
22 | public or anyone trying to determ ne what was happening to
23 |this well would have known what -- that the valves were
24 | mal functioning, as you descri bed?

25 A. Any one of the public?
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1 Q Yeah.

2 The nonitoring that's published as opposed to
3 |what's public; is that correct?

4 A This is the way -- when wells are

5 | constructed and punps are operating, you always have

6 |fluctuations. | nmean, this is normal. This is just

7 | normal procedures.

8 Q But the data that you're publishing doesn't
9 | allow anyone outside the hydrol ogi cal working group to

10 | assess what you're describing here; isn't that correct?
11 A. The data's been made avail abl e every week.
12 Q s the data on the bottom of this graph

13 report?

14 A. Yes. It's just chart rate. It's chart

15 |rate. This is avail able.

16 Q And how woul d anyone know t here was a val ve
17 | malfunction, so to speak, that resulted in these changes?
18 A | don't think it was reported in the

19 |nonitoring reports, but it's certainly available on all of
20 |our field data sheets.
21 Q And where are those published?
22 A. " mnot sure we put those on the site, but

23 |they're the ones that are tabul at ed.

24 Q M. Hopkins used a | og-rhythm c graph, and
25 || believe you testified that that was not a valid -- did
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1 |you testify that was not a valid way to ook at this?

2 A No, | didn't say that.

3 | said we do it both ways. You use a

4 |log-rhythmc scale for a tine when you're trying to do

5 |things, like analyze for aquifer tests and paraneters, or
6 |you do a linear scale, like we did here. W do both ways.

7 | Sonetinmes one's easier to understand than another,

8 | because, for exanple, |ike M. Hopkins showed, at the |ast
9 |few points of this drop here were bunched up, and he

10 |interpreted that as a change in slope or used that for

11 |control for a change in slope, which wasn't really the

12 | case of what was happeni ng.

13 Q M. Hopkins testified he plugged in the

14 |data fromyour nonitoring reports to calculate his graph.
15 | Do you believe that's a scientifically-valid way to

16 |calculate this informtion?

17 A Vell, I"mnot sure what you're asking ne.
18 But, yes, he used the data, which, if he had

19 |plotted a linear scale, he would have got exactly this.

20 Q But why would this -- isn't it correct that
21 |a log-rhythm c graph shows both |longer terns, and that's
22 |standard in the industry for trying to determ ne your

23 | drawdown over the |onger period of tinme?

24 A. It depends on what you're trying to do. W

25 Juse a log rhythmc, sem-log rhythmc, plots to determ ne
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1 | aquifer paraneters, which we did public those in the

2 | baseline report for the HAG

3 But sonetines, for illustrations, it's easier to
4 |understand this.

5 Q You wouldn't use this to, actually -- this
6 |figure nine to, actually, assess whether there was

7 equilibrium isn't that correct?

8 A. Yes, | use this to say that the punping
9 |level has stabilized.
10 Q You coul d use just this particular graph

11 | and assess that the punping | evel had reached

12 |stabilization? |Is that what you're --

13 A Yeah. | did this because | knew that we
14 | had fluctuations, and | didn't want to use a sem -1 o0g

15 |rhythmc |ike M. Hopkins did. And this kind of filters
16 |out that data. And you can see that, even though you had
17 |a little up and down due to the val ve-control problem

18 |that you do see, in general, the last two days of punping
19 | was solid.

20 Q What | evel, with certainty, do you have

21 |that the punping stabilized after three days?

22 A Wl |, based on this chart, I'ma

23 | hundred-percent certainty.

24 Q And so this chart will be sufficient for

25 |you to give a hundred-percent certainty that the well has

CYPRESS COURT REPORTI NG 202
TEL: (831) 375-7500 cypresscourtreporting.con FAX: (831) 646-8114



Marina Coast Water District (MCWD)
Attachment

1 |reached a stabilized | evel after three days?

2 A Bet ween three days and five days, yes.

3 THE COURT: Al right. And |I've allowed you

4 |five extra mnutes of your tine.

5 MR, WLKINS: Can | confer with ny witness for
6 |one --

7 THE COURT: You may.

8 M. WIIlians, could you give nme your first name

9 |one nore tine.
10 THE WTNESS: Dennis WIIians.
11 THE COURT: Thank you.
12 BY MR W LKI NS
13 Q Can | ask you to turn to figure eight of
14 | the technical nmenorandum which I will -- | don't --

15 | believe this is in sonebody's declaration somewhere, and

16 "Il hand it to you.

17 THE COURT: It's here. | have it in --

18 MR WLKINS: It's this one right here.

19 THE COURT: | have it here in the Ag Land Trust
20 | second request for judicial notice. |Is that the

21 | Geot echnical ?

22 MR WLKINS: Yes.

23 THE COURT: And it is Exhibit A to the request
24 | for judicial notice.

25 | /111
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1 BY MR W LKI NS

2 Q "1l ask that first.

3 Have you seen this?

4 THE COURT: Wat page are you referring to?
5 MR WLKINS: I'mreferring to figure eight.
6 | Unfortunately, it's not pagi nated.

7 THE WTNESS: Yes, | have it.

8 THE COURT: |Is it showing on this screen as
9 |well?

10 MR. WLKINS: It does appear to be what |I'm

11 |l ooking at.

12 THE COURT: Excellent. Thank you.

13 BY MR W LKI NS

14 Q Can you describe for the Court very briefly
15 |what this is.

16 A This is a sem-log rhythmc plot of

17 | nonitoring well one, which is the closest well to the

18 punmping well, and it shows the tinme drawdown distribution
19 |of this plot. And we do this because we are interested in
20 |the straight line of these portions of that.

21 Now, that -- this is not the punping well

22 drawdown, which was different, when | said the well

23 |stabilized. This well is not the punping well. It is a

24 | nonitoring well, and there's, actually, two nonitoring

25 |[wells shown here. There's the shallow and -- shallow in
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1 |the mddle. Sorry. And, these wells, if -- the tests,

2 |the five-day tests, that's all that's plotted here.

3 Q At the end of the five-day test, does this

4 | graph show a | evel of equilibriumat these nonitoring wel

5 |locations?

6 A Actually, if you look closely at the end of
7 |the data -- but we're waiting on | onger period of testing
8 |to validate that -- this kind of shows a flattening in

9 |slope right here (indicating), even on the sem -log chart,

10 | but we wanted |longer data. So this may indicate a | eakage

11 |effect. It's not unexpected that this nonitoring well,

12 |the shallow nonitoring well -- and the m ddl e nonitor

13 |well, may stabilized as we get nore test data.

14 Q So |l ooking at MM1. | see a diagonal I|ine.

15 | Can you describe where you see a leveling off there.

16 A Well, if you ook at the shallow, which is

17 |the nost perneable zone, you see at the end there -- it's

18 | kind of up and down a little bit. But the very end -- and
19 |this is why sonetines it's useful to use, not only

20 |sem -log, because a difference between these |ast two

21 |points is, you know, Iike a whole day or so. So you need

22 |to have longer -- nore data, and that's what we're --

23 |we're trying to get with this to see if that equilibrates

24 Jalso to indicate there's a recharge effect.

25 Q Based on this graph, how certain are you
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1 |that the well has reached equilibriunf

2 A "' m basing that on the punping well.

3 This well is the nonitoring well, and there's a
4 |lag time between stabilization. | don't know yet. That's
5 |what we're trying to |learn about the aquifer, whether this
6 |gives a traditional S-shaped curve, which indicates |eaky

7 conditions. That's why the long-termtest is very
8 |inportant. Because these are paraneters that we get from
9 |this information, then we put into our groundwater nodels,
10 |and then refine the nodels and nake predictions of

11 | potential inpacts.

12 THE COURT: Ckay. And thank you.

13 So thank you for your testinony.

14 THE W TNESS: You're wel cone.

15 THE COURT: Al right. Then Court is going to

16 |find that it has heard sufficient evidence fromthe

17 |parties or it's exceeded the tine limt wthin which I've
18 |set to hear the evidence.

19 And | don't need any further argunent based upon
20 |the evidence that |'ve seen

21 | appreciate that -- | appreciate that the

22 | parties have brought live testinony.

23 | " m concerned about the public interest that

24 |would be inplicated if the Court was concerned that the

25 evi dence established that the use of the slant well was
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STATE OF CALIFORNIA—NATURAL RESOURCES AGENCY EDMUND G BROWN, JR., GOI'ERNOR

CALIFORNIA COASTAL COMMISSION

45 FREMONT, SUITE 2000

SAN FRANCISCO, CA 94105-2219
VOICE (415) 904- 5200

FAX (415) 904. 5400

TOD (415) 597-5885

Wlda & 15a

Permit Filed: October 3, 2014
AplEeal Filed: September 24, 2014
49" Day: November 12, 2014
Hearing Opened: November 12, 2014
Substantial Issue Found: November 12, 2014
Staff: T. Luster-SF

Staff Report: October 31, 2014
Hearing Date: November 12, 2014

Approved 11-0

FINAL ADOPTED FINDINGS
Appeal No: A-3-MRA-14-0050
Local Government: City of Marina
Decision: Denial
Application No.: 9-14-1735
Applicant/Appellant: California American Water Company
Substantial Issue: On November 12, 2014, the Commission found that the

appeal of the local government action on this project raised
substantial issue.

Project Location: At the site of the CEMEX, Incorporated sand mining
facility, Lapis Road, City of Marina, Monterey County.
(APN #203-011-001 and #203-011-019)

Project Description: Construct and operate a test slant well and associated
monitoring wells to develop data necessary to assess the
feasibility of the project site as a potential long-term water
source for a desalination facility.
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A-3-MRA-14-0817 and 9-14-1735 (California-American Water Company)

SUMMARY

Project Description

California-American Water Company (“Cal-Am™) proposes to construct, operate, and
decommission a temporary test slant well, including up to four monitoring well clusters and
related infrastructure, at the CEMEX sand mining facility along Monterey Bay within an
extensive coastal dune complex in the City of Marina. The project will be completed during a
twenty-four to twenty-eight month period. The test wellhead will be located approximately 650
feet inland of mean sea level at an elevation of about 25 feet. No development will occur
directly on the beach or seafloor or in ocean waters. The main project activities include staging
and site preparation, well drilling and placement of monitoring wells and electrical cables,
ongoing monitoring during the test period, and well decommissioning.

Project Purpose

The project will allow Cal-Am to gather technical data related to the potential hydrogeologic and
water quality effects that would result from using similar wells at or near this site to provide
water for the proposed Monterey Peninsula Water Supply Project. If the data collected from this
proposed test well demonstrates that this well design and location would provide the necessary
amount of water and not cause unacceptable adverse effects, Cal-Am may choose to apply for
additional coastal development permits to convert the test well to a production well and/or
construct additional similar wells, subject to certification of an Environmental Impact Report
(“EIR™) by the California Public Utilities Commission, which is preparing the document for the
above-referenced water supply project.

The Commission’s approval of this proposed test well does not authorize any additional
activities that may be associated with a larger or more permanent facility, Any such proposal
will require additional review for conformity to the Coastal Act, which review and analysis will
be conducted independently of the current decision, with the current decision exerting no
influence over or causing any prejudice to the outcome of that separate decision.

Jurisdiction

The proposed project will be partially within the coastal development permit jurisdiction of the
City of Marina and partially within the Commission’s retained permit jurisdiction. Development
within the City’s jurisdiction includes all the project’s land-based activities, which represent
almost all of the project-related development. The only part of the project within the
Commission’s permit jurisdiction is the portion of the slant well that is below grade and extends
beneath the beach and seafloor.

Appeal: On September 4, 2014, the City denied Cal-Am’s CDP application for development of
the subject temporary test slant well. Cal-Am then filed a timely appeal of the City’s decision.
The City’s action is appealable to the Commission pursuant to Coastal Act Section 30603(a)(5),
which allows appeals of any development that constitutes a major public works facility.
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A-3-MRA-14-0817 and 9-14-1735 (California-American Water Company)

De Novo Review and CEQA: The Commission conditionally approved coastal development
permits A-3-MRA-14-0817 and 9-14-0050 for the proposed project. The key concem is the
project’s unavoidable effects on environmentally sensitive habitat areas (“ESHA™).

The project will be built on the site of a sand mining facility located within an extensive area of
coastal dune habitat. Although the project footprint will be within dune habitat that has been
extensively disturbed by mining activities, the area retains sufficient habitat characteristics to be
considered sensitive habitat. Project activities will further disturb the sensitive habitat areas in a
manner not consistent with provisions of the LCP. However, because the project is a coastal-
dependent industrial facility and the LCP allows such facilities in this location, consistent with
Coastal Act Section 30260, the Commission may approve a permit for this project if 1)
alternative locations are infeasible or more environmentally damaging; 2) denial of the permit
would not be in the public interest; and, 3) the project is mitigated to the maximum extent
feasible.

1) Alternative locations are infeasible or more environmentally damaging: In
recognition of the state’s preference for subsurface intakes, Cal-Am has focused its
efforts on identifying sites where those types of intakes are feasible. Several sites
previously considered for water supply projects are either no longer available or have
been subject to regulatory or legal changes that limit their feasibility. Several others are
more distant from Cal-Am’s service area and would result in greater environmental
impacts due to an overall larger area of disturbance. Regarding on-site alternatives, the
proposed test well is sited within an already disturbed area of the dune habitat that has
been affected by mining activities for the past several decades. The current on-site
location was selected after consultation by resource agency representatives showed that
previously proposed locations on the north end of the CEMEX site would have greater
adverse effects on sensitive species and coastal resources.

2) To deny the project would not be in the public interest: Since 1995, Cal-Am and other
entities in the Monterey Peninsula area have been seeking a water supply to replace that
obtained from the Carmel River. Cal-Am is under an Order from the State Water
Resources Control Board to significantly reduce its withdrawals from the Carmel River
within the next two years. Although significant public effort has gone into previous
proposed water supply options, such as a proposed dam, desalination facilities, and
others, those projects have either not been completed or are no longer under
consideration. The currently proposed test well is meant to provide data for a possible
desalination facility that is the subject of extensive environmental and public interest
review by the California Public Utilities Commission and is the subject of a Settlement
Agreement among more than a dozen local governments and public interest groups.
Other potential water supply projects under consideration are not as far along in design,
environmental review, or permitting, so are not likely to provide the necessary
replacement water supply as quickly as Cal-Am’s currently proposed facility, should the
test well be successful.
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3) The project is mitigated to the maximum extent feasible: The Commission’s approval
includes several Special Conditions meant to avoid and minimize effects to ESHA.
Mitigation measures required by Special Conditions 12 through 16 include biological
survey requirements, training of project personnel, avoidance measures to be
implemented, and restoration requirements. Additionally, Special Condition 17 requires
Cal-Am to post a bond that will provide for removal of project structures and for
restoration should Cal-Am not implement those requirements. Other Special Conditions
require Cal-Am to implement Best Management Practices during construction, prepare a
spill prevention plan, avoid coastal hazard areas, and others, all of which will result in
further avoidance and minimization of potential project impacts.

Commission Action

The Commission approved, as conditioned, coastal development permits A-3-MRA-14-0817 and
9-14-1735 as described herein.
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Marina Coast Water District (MCWD)
Attachment

A-3-MRA-14-0817 and 9-14-1735 (California-American Water Company)

L. RESOLUTIONS

On November 12, 2014, by a vote of 11-0, the Coastal Commission adopted the following
resolutions:

Resolution to Find Substantial Issue

The Commission finds that Appeal Number A-3-MRA-14-0050 presents a substantial
issue with respect to the grounds on which the appeal has been filed under Section 30603
of the Coastal Act regarding consistency with the Certified Local Coastal Plan and/or the
public access and recreation policies of the Coastal Act.

Resolution to Approve CDP A-3-MRA-14-0817

The Commission hereby approves Coastal Development Permit Number A-3-MRA-014-
0817 and adopts the findings set forth below on grounds that the development as
conditioned will be in conformity with the City of Marina Local Coastal Program
policies and Coastal Act access and recreation policies. Approval of the permit complies
with the California Environmental Quality Act because either 1) feasible mitigation
measures and/or alternatives have been incorporated to substantially lessen any
significant adverse effects of the development on the environment, or 2) there are no
Sfurther feasible mitigation measures or alternatives that would substantially lessen any
significant adverse impacts of the development on the environment.

Resolution to Approve CDP 9-14-1735

The Commission hereby approves Coastal Development Permit 9-14-1735 and adopts the
findings set forth below on grounds that the development as conditioned will be in
conformity with the policies of Chapter 3 of the Coastal Act. Approval of the permit
complies with the California Environmental Quality Act because either 1) feasible
mitigation measures and/or alternatives have been incorporated to substantially lessen
any significant adverse effects of the development on the environment, or 2} there are no
Surther feasible mitigation measures or alternatives that would substantially lessen any
significant adverse impacts of the development on the environment.
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II.

A-3-MRA-14-0817 and 9-14-1735 (California-American Water Company)

STANDARD CONDITIONS

This permit is subject to the following standard conditions:

1.

Notice of Receipt and Acknowledgment. The permit is not valid and development shall
not commence until a copy of the permit, signed by the Permittee or authorized agent,
acknowledging receipt of the permit and acceptance of the terms and conditions, is returned
to the Commission office.

Expiration. If development has not commenced, the permit will expire two years from the
date on which the Commission voted on the application. Development shall be pursued in a
diligent manner and completed in a reasonable period of time. Application for extension of
the permit must be made prior to the expiration date.

Interpretation. Any questions of intent of interpretation of any condition will be resolved
by the Executive Director or the Commission.

Assignment. The permit may be assigned to any qualified person, provided assignee files
with the Commission an affidavit accepting all terms and conditions of the permit.

Terms and Conditions Run with the Land. These terms and conditions shall be
perpetual, and it is the intention of the Commission and the Permittee to bind all future
owners and possessors of the subject property to the terms and conditions.

III. SPECIAL CONDITIONS

1.

Proof of Legal Interest and Other Approvals. The Permittee shall provide to the
Executive Director a copy of each of the following approvals or documentation from the
relevant agency that such approval is not required:

a. PRIOR TO PERMIT ISSUANCE, proof of legal interest in the project site.

b. PRIOR TO CONNECTING TO THE OUTFALL, the negotiated agreement or
memorandum of understanding between the applicant and the Monterey Regional Water
Pollution Control Agency (“MRWPCA?") regarding connection and use of the ocean
outfall for discharge of water produced from the test well.

¢. PRIOR TO ISSUANCE OF CDP 9-14-1735, a lease from the State Lands Commission.

The Permittee shall inform the Executive Director of any changes to the project required by,

or resulting from, these permits or approvals. Such changes shall not be incorporated into the

project until the Permittee obtains a Commission amendment to this permit, unless the

Executive Director determines that no amendment is legally required.

Liability for Costs and Attorneys Fees. The Permittee shall reimburse the Coastal
Commission in full for all Coastal Commission costs and attorneys fees — including (a) those
charged by the Office of the Attorney General; and (b) any court costs and attorneys fees that
the Coastal Commission may be required by a court to pay - that the Coastal Commission
incurs in connection with the defense of any action brought by a party other than the
Permittee against the Coastal Commission, its officers, employees, agents, successors, and
assigns challenging the approval or issuance of this permit, the interpretation and/or
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A-3-MRA-14-0817 and 9-14-1735 (California-American Water Company)

enforcement of permit conditions, or any other matter related to this permit. The Coastal
Commission retains complete authority to conduct and direct the defense of any such action
against the Coastal Commission.

3. Project Construction. The Permittee shall conduct project construction as described and
conditioned herein, including the following measures:

a. Project-related construction shall occur only in areas as described in the permit
application.

b. Project-related construction, including site preparation, equipment staging, and
installation or removal of equipment or wells, occurring between February 28 and
October | of any year is subject to the timing and species protection requirements of
Special Condition 14.

c. Construction equipment and materials, including project-related debris, shall be placed or
stored where it cannot enter a storm drain or coastal waters. The Permittee shall ensure
that all construction personnel keep all food-related trash items in sealed containers and
remove them daily to discourage the concentration of potential predators in snowy plover
habitat. All trash and construction debris shall be removed from work areas and properly
disposed of at the end of each work day at an approved upland location. All vegetation
removed from the construction site shall be taken to a certified landfill to prevent the
spread of invasive species.

d. To reduce construction noise, noise attenuation devices (e.g., noise blankets, sound
baffles, etc.) shall be installed around all stationary construction equipment, including
drill rigs.

e. All project vehicles shall maintain speeds of 10 miles per hour or less when at the project
site. Prior to moving any vehicle, project personnel shall visually inspect for special-
status species under and around the vehicle, and shall notify the on-site biologist should
any be detected.

f. To avoid predation of special-status species, wire excluders or similar anti-perching
devices shall be installed and maintained on the top of all aboveground structures (e.g.,
electrical panel) to deter perching by avian predators.

No changes to these requirements shall occur without a Commission amendment to this

permit unless the Executive Director determines that no amendment is legally required.

4. Protection of Water Quality. PRIOR TO COMMENCEMENT OF CONSTRUCTION, the
Permittee shall submit an erosion control plan for Executive Director review and approval.
The Plan shall include a schedule for the completion of erosion- and sediment-control
structures, which ensures that all such erosion-control structures are in place by mid-
November of the year that construction begins and maintained thereafter. The plan shall
identify standard Best Management Practices to be implemented to address both temporary
and permanent measures to control erosion and reduce sedimentation. Site monitoring by the
applicant’s erosion-control specialist shall be undertaken and a follow-up report shall be
prepared that documents the progress and/or completion of required erosion-control measures
both during and after construction and decommissioning activities. No synthetic plastic mesh
products shall be used in any erosion control materials, All plans shall show that
sedimentation and erosion control measures are installed prior to any other ground disturbing
work,
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5. Hazardous Material Spill Prevention and Response.

(a) PRIOR TO COMMENCEMENT OF CONSTRUCTION, the Permittee shall submit for
Executive Director review and approval a project-specific Hazardous Materials Spill
Prevention and Response Plan that includes:

* an estimate of a reasonable worst case release of fuel or other hazardous materials
onto the project site or into adjacent sensitive habitat areas or coastal waters resulting
from project operations;

» all identified locations within the project footprint of known or suspected buried
hazardous materials, including current or former underground storage tanks, septic
systems, refuse disposal areas, and the like;

¢ specific protocols for monitoring and minimizing the use of fuel and hazardous
materials during project operations, including Best Management Practices that will be
implemented to ensure minimal impacts to the environment;

¢ adetailed response and clean-up plan in the event of a spill or accidental discharge or
release of fuel or hazardous materials;

¢ alist of all spill prevention and response equipment that will be maintained on-site;

o the designation of the onsite person who will have responsibility for implementing the
plan;

¢ atelephone contact list of all regulatory and public trustee agencies, including Coastal
Commission staff, having authority over the development and/or the project site and
its resources to be notified in the event of a spill or material release; and,

o alist of all fuels and hazardous materials that will be used or might be used during the
proposed project, together with Material Safety Data Sheets for each of these
materials.

The Permittee shall implement the Plan as approved by the Executive Director. The
Permittee shall also ensure that all onsite project personnel participate in a training
program that describes the above-referenced Plan, identifies the Plan’s requirements for
implementing Best Management Practices to prevent spills or releases, specifies the
location of all clean-up materials and equipment available on site, and specifies the
measures that are to be taken should a spill or release occur.

(b) In the event that a spill or accidental discharge of fuel or hazardous materials occurs
during project construction or operations, all non-essential project construction and/or
operation shall cease and the Permittee shall implement spill response measures of the
approved Plan, including notification of Commission staff. Project construction and/or
operation shall not start again until authorized by Commission staff.

{c) If project construction or operations result in a spill or accidental discharge that causes
adverse effects to coastal water quality, ESHA, or other coastal resources, the Permittee
shall submit an application to amend this permit, unless the Executive Director
determines no amendment is required. The application shall identify proposed measures
to prevent future spills or releases and shall include a proposed restoration plan for any
coastal resources adversely affected by the spill or release.

The Permittee shall implement the Plan as approved by the Executive Director.
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6. Monitoring and Removal of Temporary Structures, Well Head Burial & Well
Closure/Destruction. The Permittee shall monitor beach erosion at least once per week over
the duration of the project to ensure the slant well and monitoring wells remain covered. If
the wellheads, linings, casings, or other project components become exposed due to erosion,
shifting sand or other factors, the Permittee shall immediately take action to reduce any
danger to the public or to marine life and shall submit within one week of detecting the
exposed components a complete application for a new or amended permit to remedy the
exposure,

Upon project completion, and no later than February 28, 2018, the Permittee shall cut off,
cap, and bury the slant well head at least 40 feet below the ground surface, and shall
completely remove all other temporary facilities approved by this coastal development
permit. To ensure timely removal, the Permittee shall post the bond or other surety device
as required by Special Condition 17 to ensure future removal measures would be
appropriately supported and timed to prevent any future resurfacing of the well casing or
other project components.

7. Assumption of Risk, Waiver of Liability and Indemnity. By acceptance of this permit, the

Permittee acknowledges and agrees:

a. that the site may be subject to hazards from coastal erosion, storm conditions, wave
uprush, and tsunami runup;

b. to assume the risks to the Permittee and the property that is the subject of this permit of
injury and damage from such hazards in connection with this permitted development;

c. to unconditionally waive any claim of damage or liability against the Commission, its
officers, agents, and employees for injury or damage from such hazards; and

d. to indemnify and hold harmless the Commission, its officers, agents, and employees with
respect to the Commission’s approval of the project against any and all liability, claims,
demands, damages, costs (including costs and fees incurred in defense of such claims),
expenses, and amounts paid in settlement arising from any injury or damage due to such
hazards.

8. No Future Shoreline Protective Device. By acceptance of this permit, the Permittee agrees,
on behalf of itself and all other successors and assigns, that no shoreline protective device(s}
shall ever be constructed to protect the development approved pursuant to this permit,
including the wells, supporting infrastructure, and any future improvements, in the event that
the development is threatened with damage or destruction from waves, erosion, storm
conditions or other natural hazards in the future. By acceptance of this permit, the Permittee
hereby waives, on behalf of itself and all successors and assigns, any rights to construct such
devices that may exist under Public Resources Code Section 30235.

By acceptance of this permit, the Permittee further agrees, on behalf of itself and all
successors and assigns, that the Permittee shall remove the development authorized by this
permit, including the wells, supporting infrastructure, and any future improvements, if any
government agency with the requisite jurisdiction and authority has ordered, and the
Executive Director has concurred, that the development is not to be used due to any of the
hazards identified in Special Condition 7. In the event that portions of the development fall
to the beach before they are removed, the Permittee shall remove all recoverable debris
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associated with the development from the beach and ocean and lawfully dispose of the
material in an approved disposal site. Such removal shall require a coastal development
permit.

Geology/Hazards. The project shall be designed to meet or exceed all applicable
requirements of the California Building Code. Project design and construction shall meet or
exceed all applicable feasible conclusions and recommendations in the Geotechnical
Investigation for the California American Water Temporary Slant Test Well Project, Marina,
Monterey County, California, dated April 3, 2014 (GeoSoils 2014). Project components shall
be sited to avoid areas identified in the coastal erosion memorandum prepared by ESA-PWA
(March 2014) as subject to coastal erosion during the duration of the project.

Visual Resources. PRIOR TO PERMIT ISSUANCE, the Permittee shall submit for
Executive Director review and approval a Lighting Plan prepared by a qualified engineer that
includes the following:

a. Identifies all lighting and associated infrastructure proposed for use during the test well
project, such as towers, poles, electrical lines, etc. The Lighting Plan shall identify the
locations, heights, dimensions, and intensity of the lighting and associated lighting
infrastructure.

b. Evaluates the effects of project lighting and associated infrastructure on wildlife in the
project area and describes proposed measures to avoid or minimize any adverse effects.
These measures may include shielding project lighting from off-site locations, directing
lighting downward, using the minimum amount of lighting necessary to ensure project
safety, and other similar measures.

c. Affirms that all lighting structures and fixtures installed for use during the project and
visible from public areas, including shoreline areas of Monterey Bay, will be painted or
finished in neutral tones that minimize their visibility from those public areas.

The Permittee shall implement the Lighting Plan as approved by the Executive Director.

Protection of Nearby Wells. PRIOR TO STARTING PROJECT-RELATED PUMP
TESTS, the Permittee shall install monitoring devices a minimum of four wells on the
CEMEX site, within 2000 feet of the test well, and one or more offsite wells to record water
and salinity levels within the wells and shall provide to the Executive Director the baseline
water and Total Dissolved Solids (“TDS”) levels in those wells prior to commencement of
pumping from the test well. The Hydrogeology Working Group shall establish the baseline
water and TDS levels for the monitoring wells. During the project pump tests, the Permittee
shall, at least once per day, monitor water and TDS levels within those wells in person and/or
with electronic logging devices. The Permittee shall post data collected from all monitoring
wells on a publicly-available internet site at least once per week and shall provide all
monitoring data to the Executive Director upon request. If water levels drop more than one-
and-one-half foot, or if TDS levels increase more than two thousand parts per million from
pre-pump test conditions, the Permittee shall immediately stop the pump test and inform the
Executive Director. The Hydrogeology Working Group shall examine the data from
Monitoring Well 4 if the test well is shut down due to either of these causes. The
Hydrogeology Working Group shall determine whether the drop in water level or increase in

11
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12.

13.

TDS is from a cause or causes other than the test well, and it will submit its determination to
the Executive Director. If the Executive Director agrees with the Hydrogeology Working
Group that the cause of the drop in water level or increase in TDS was a source or sources
other than the test well, then the Executive Director may allow testing to resume. If,
however, the Executive Director determines that the drop in water level was caused at least in
part by the test well, then the Permittee shall not re-start the pump test until receiving an
amendment to this permit.

Protection of Biological Resources — Biological Monitor(s). PRIOR TO
COMMENCEMENT OF CONSTRUCTION, the Permittee shall retain one or more qualified
biologists approved by the Executive Director to ensure compliance with all relevant
mitigation measures and Special Conditions. The approved biologist(s) shall conduct the
required preconstruction surveys, implement ongoing monitoring and inspections, keep
required records, and notify Commission staff and staff of other agencies as necessary
regarding project conformity to these measures and Special Conditions.

The approved biologist(s) shall be present during daylight hours for all project construction
and decommissioning activities and on a periodic basis when the biologist determines
operational activities may affect areas previously undisturbed by project activities. The
biologist(s) shall monitor construction equipment access and shall have authority to halt work
activities, if the potential for impacts to special-status species or habitat is identified, until the
issue can be resolved. The qualified biologist(s) shall immediately report any observations of
significant adverse effects on special-status species to the Executive Director.

Protection of Biological Resources — Training of On-site Personnel. Prior to starting

construction and decommissioning activities, the approved biologist(s) shall conduct an

environmental awareness training for all construction personnel that are on-site during

activities. The training shall include, at a minimum, the following:

o Descriptions of the special-status species with potential to occur in the project area;

» Habitat requirements and life histories of those species as they relate to the project;

¢ Avoidance, minimization, and mitigation measures that will be implemented to avoid
impacts to the species and their habitats;

o Identification of the regulatory agencies and regulations that manage their protection;
and,

» Consequences that may result from unauthorized impacts or take of special-status species
and their habitats.

The training shall include distribution of an environmental training brochure, and collection
of signatures from all attendees acknowledging their participation in the training. Subsequent
trainings shall be provided by the qualified biologist as needed for additional construction or
operations workers through the life of the project.
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14. Protection of Biological Resources — Pre-Construction and Pre-Disturbance Surveys.
The approved biologist(s) shall conduct pre-construction surveys for special-status species as
described below:

a. No more than 14 days before the start of onsite activities or any activities planned for
areas previously undisturbed by project activities, the biologist(s) shall conduct a field
evaluation of the nature and extent of Western snowy plover activity in the project area
and shall identify measures needed to ensure construction activities minimize potential
effects to the species. Those measures shall, at a minimum, meet the standards and
requirements of the mitigation measures included in Exhibit 5 as well as those included in
subsection (d) of this special condition. Those measures shall also be submitted for
Executive Director review and approval at least five days before the start of construction
activities. The Permittee shall implement the measures as approved by the Executive
Director.

b. Prior to construction or activities planned for areas previously undisturbed by project
activities, the approved biologist(s) shall coordinate with construction crews to identify
and mark the boundaries of project disturbance, locations of special-status species and
suitable habitat, avoidance areas, and access routes. GPS data collected during
preconstruction surveys completed in 2012, 2013, and 2014 shall be used to flag the
known locations of Monterey spineflower and buckwheat for avoidance during
construction. Avoidance buffers shall be established and flagged or fenced as necessary
to avoid surface disturbance or vegetation removal, The monitoring biologist shall fit the
placement of flags and fencing to minimize impacts to any sensitive resources. At a
minimum, the biologist shall direct the placement of highly visible exclusion fencing
(snow fence or similar) at the following locations:
¢ around sensitive snowy plover habitat areas that do not require regular access;

e areas along the northern edge of the CEMEX accessway in the vicinity of the settling
ponds; and

» between the work area and any identified occurrence of Monterey spineflower or
buckwheat within 10 feet of the existing accessway or work area.

All delineated areas of temporary fencing shall be shown on grading plans and shall

remain in place and functional throughout the duration of construction and

decommissioning activities.

c. The approved biologist(s) shall conduct surveys for Monterey spineflower and buckwheat
(host plant for Smith’s blue butterfly) within all project disturbance areas and within 20
feet of project boundaries during the blooming period for the spineflower (April-June) to
identify and record the most current known locations of these species in the project
vicinity. Surveys shall be conducted by a qualified botanist, and shall include collection
of Global Positioning System (GPS) data points for use during flagging of sensitive plant
species locations and avoidance buffers prior to construction.

d. Starting no later than February 1 of each year of project construction, operation, and
decommissioning, the approved biologist(s) shall conduct breeding and nesting surveys
of sensitive avian species within 500 feet of the project footprint. The approved
bioclogist(s) shall continue those surveys at least once per week during periods of project
construction, well re-packing, and decommissioning that occur between February 1 and
October 1 each year.
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In the event that any sensitive species are present in the project area but do not exhibit
reproductive behavior and are not within the estimated breeding/reproductive cycle of the
subject species, the qualified biologist shall either: (1) initiate a salvage and relocation
program prior to any excavation/maintenance activities to move sensitive species by hand
to safe locations elsewhere along the project reach or (2) as appropriate, implement a
resource avoidance program with sufficient buffer areas to ensure adverse impacts to
such resources are avoided. The Permittee shall also immediately notify the Executive
Director of the presence of such species and which of the above actions are being taken.
If the presence of any such sensitive species requires review by the United States Fish
and Wildlife Service and/or the California Department of Fish and Game, then no
development activities shall be allowed or continue until any such review and
authorizations to proceed are received and also authorizes construction to proceed.

If an active nest of a federally or state-listed threatened or endangered species, species of
special concern, or any species of raptor or heron is found, the Permittee shall notify the
appropriate State and Federal wildlife agencies within 24 hours, and shall develop an
appropriate action specific to each incident. The Permittee shall notify the California
Coastal Commission in writing by facsimile or e-mail within 24 hours and consult with
the Commission regarding determinations of State and Federal agencies.

If the biologist(s) identify an active nest of any federally- or state-listed threatened or
endangered species, species of special concern, or any species of raptor or heron within
300 feet of construction activities (500 feet for raptors), the biologist(s) shall monitor bird
behavior and construction noise levels. The biologist(s) shall be present at all relevant
construction meetings and during all significant construction activities (those with
potential noise impacts) to ensure that nesting birds are not disturbed by construction-
related noise. The biologist(s) shall monitor birds and noise every day at the beginning of
the project and during all periods of significant construction activities. Construction
activities may occur only if construction noise levels are at or below a peak of 65 dB at
the nest(s) site. If construction noise exceeds a peak level of 65 dB at the nest(s) site,
sound mitigation measures such as sound shields, blankets around smaller equipment,
mixing concrete batches off-site, use of mufflers, and minimizing the use of back-up
alarms shall be employed. If these sound mitigation measures do not reduce noise levels,
construction within 300 fi. (500 fi. for raptors) of the nesting areas shall cease and shall
not re-start until either new sound mitigation can be employed or nesting is complete.

If active plover nests are located within 300 feet of the project or access routes, avoidance
buffers shall be established to minimize potential disturbance of nesting activity, and the
biologist shall coordinate with and accompany the Permittee’s operational staff as
necessary during the nesting season to guide access and activities to avoid impacts to
nesting plovers. The biologist shall contact the USFWS and CDFW immediately if a nest
is found in areas near the wellhead that could be affected by project operations.
Operations shall be immediately suspended until the Permittee submits to the Executive
Director written authorization to proceed from the USFWS.

14
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If, after starting project activities, the Permittee must stop construction due to the
presence of sensitive species or due to the lack of necessary approvals or permits {(e.g., a
lease from the State Lands Commission), the Permittee shall remove and properly store
all project-related equipment and vehicles away from the project site in a manner that
does not adversely affect sensitive species.

Project Area Restoration. PRIOR TO COMMENCEMENT OF CONSTRUCTION, the

Permittee shall prepare a Restoration Plan for review and approval by the Executive Director

that is consistent with the City of Marina restoration requirements as codified in Municipal

Code Section 17.41.100. The Plan shall include, at a minimum:

a. a description of the habitat characteristics and extent of the area to be restored, which

shall include, at a minimum, all areas of temporary disturbance in the project footprint

other than those areas actively in use by CEMEX for mining purposes;

performance standards and success criteria to be used;

a minimum 3:1 ratio of native plants to be replaced within the affected area;

an invasive species control program to be implemented for the duration of the project;

the timing of proposed restoration activities;

proposed methods to monitor restoration performance and success for at least five years

following initiation of the Plan; and

g. identification of all relevant conditions, requirements, and approvals by regulatory
agencies needed to implement the Plan.

™me a0 o

The Permittee shall implement the Plan: (1) during and immediately following construction
and prior to operation of the test well, and (2) during and immediately following
decommissioning activities.

Success criteria will include plant cover and species composition/diversity, which shall meet
or exceed adjacent undisturbed dune habitat on the CEMEX parcel as determined by the
biological monitor. Success criteria shall, at a minimum, be consistent with the requirements
of the existing Lapis Revegetation Plan prepared for the RMC Lonestar Lapis Sand Plant (25
percent average vegetative cover and species diversity of all species listed in Group A of the
Plan present and providing at least 1 percent cover).

Invasive Species Control. The Permittee shall remove and properly dispose of at a certified
landfill all invasive or exotic plants disturbed or removed during project activities. The
Permittee shall use existing on-site soils for fill material to the extent feasible. If the use of
imported fill material is necessary, the imported material must be obtained from a source that
is known to be free of invasive plant species, or the material must consist of purchased clean
material.

Posting of Bond. To ensure timely removal, PRIOR TO COMMENCEMENT OF
CONSTRUCTION, the Permittee shall provide to the Commission a surety bond or similar
security device acceptable to the Executive Director for $1,000,000 (one million dollars), and
naming the Coastal Commission as the assured, to guarantee the Permittee’s compliance with
Special Conditions 6 and 15. The surety bond or other security device shall be maintained in
full force and effect at all times until Special Conditions 6 and 15 have been met.
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IV. FINDINGS & DECLARATIONS

A.PROJECT LOCATION, DESCRIPTION, AND OBJECTIVES

The project site is within the CEMEX sand mining facility, which is located in an extensive area
of coastal dunes along the shoreline of Monterey Bay in the northern portion of the City of
Marina (see Exhibit 1 - Project Location). Parts of the site have been used for sand mining since
1906, though the site continues to provide significant areas of sensitive habitat along with areas
disturbed due to mining activities.

The project applicant and appellant, California American Water (“Cal-Am”) proposes to
construct and operate a test slant well and associated monitoring wells at a previously disturbed
area within the CEMEX site (see Exhibit 2 — Site Plan). Cal-Am will use the test slant well to
conduct a pumping and testing program over an approximately 24-month period to obtain data
regarding the geologic, hydrogeologic, and water quality characteristics in aquifers underlying
the project area. Cal-Am will use the data to help determine whether a subsurface intake system
at or near this location could provide source water for a potential seawater desalination facility.
Cal-Am has proposed such a facility as part of its Monterey Peninsula Water Supply Project
(“MPWSP™), which is the subject of an application before the California Public Utilities
Commission (“CPUC”), and is described below in Section IV.B of these Findings.! Information
derived from the well tests is necessary to assess the feasibility and the preferred design and
location of the proposed full-scale project. The data produced from the tests will be analyzed as
part of the CPUC’s review for the MPWSP and will help inform the CPUC’s decision as to
whether to approve the MPWSP as part of Cal-Am’s water supply system.

The proposed project evaluated herein is for construction and operation of a test slant well only.
These Findings, and any coastal development permit issued pursuant to these Findings, apply
only to the proposed test slant well and its associated monitoring wells and do not authorize
development that may be associated with long-term use of the well, including converting the
well to use as a water source for the separately proposed MPWSP. Any such proposal will
require additional review and analysis for conformity to relevant Local Coastal Programs and the
Coastal Act and will be conducted independent of any decision arising from these Findings.
Further, the Commission’s decision regarding these Findings exerts no influence over, and
causes no prejudice to, the outcome of those separate future decisions.

Project components

All development associated with this test slant well will occur within an approximately 0.75-acre
portion of a previously-disturbed area within the approximately 400-acre CEMEX site. The
primary components of this proposed test slant well include:

Slant well: The test wellhead will be located about 650 feet from the cwrrent shoreline at an
elevation of about 25 feet above mean sea level. The wellhead will be set within a concrete
wellhead vault that will extend to about five feet below grade and will be covered with steel
plates. The slant well will extend downward at about a 20 degree angle below horizontal to a

! The proposed project, including Cal-Am’s CPUC Application A.12-04-019, is more fully described on the project
website at: http://www.cpuc.ca.gov/Envirgnment/info/esa/mpwsp/index.html
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length of up to about 1000 feet and a point about 290 feet below the Monterey Bay seafloor (see
Exhibit 3 — Slant Test Well, Representative Illustration). The wellhead will include a radio
telemetry alarm system that will communicate any malfunctions — e.g., power or pump failure,
excess pressure within the system, unexpected drops in water levels, etc. — and will also allow
for automatic shutdown.

Disposal piping: To discharge water pumped from the well during the tests, Cal-Am will
construct an approximately 12-inch diameter disposal pipeline that will connect to an existing
subsurface manhole located about 450 feet seaward from the wellhead and about three feet below
grade. The manhole is part of an existing ocean outfall used by the Monterey Regional Water
Pollution Control Agency (“MRWPCA”) as a discharge from its wastewater treatment facility to
about two miles offshore into Monterey Bay. The outfall is buried along the southern portion of
the CEMEX site. The connection will require a total of about 150 cubic yards of excavation
along the disposal pipeline and in the area of the manhole.

Electrical supply: Power will be provided to the well pumps through a buried 4-inch conduit
that will extend eastward from the wellhead to a new transformer located on an existing power
pole about 2000 feet east of the well.

Monitoring wells: Cal-Am will also construct up to four monitoring well clusters consisting of
2-inch diameter vertical wells that will extend to about 300 feet below the ground surface and
will be used to measure changes in groundwater levels and water quality during the pump tests.
Exhibit 4 provides the suite of water quality parameters that Cal-Am will monitor during the
project’s testing phase. One monitoring well will be adjacent to the slant wellhead and the other
will be about 1,350 feet east adjacent to the CEMEX service road.

Other associated infrastructure: Cal-Am will also install temporary sedimentation tanks, a
portable restroom and hand washing station, and a re-fueling area.

Project activities, timing, and work effort

Project activities will occur in phases over an approximately 28-month period. The project’s
first phase involves constructing the wells and associated infrastructure; the second phase
involves pumping and testing the wells; and the final phase involves well decommissioning.

The construction phase includes:

Site preparations, including mobilizing a drill rig and drilling the monitoring wells;
Excavating and placing the pre-cast concrete wellhead vault structure;

Installing water discharge piping, metering and sampling facilities;

Connecting to the existing outfall and installing temporary sedimentation tanks;
Mobilizing the drill rig and drilling the slant well through the vault;

Developing the slant well and conducting initial pumping and aquifer tests;
Installing electrical conduit, cable, electrical panel, and telemetry system;
Completing the slant well by removing above-grade casing, installing submersible pump,
and making final electrical and piping connections;

Demobilizing all construction equipment; and,

e Re-grading the CEMEX accessway as needed.
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These activities will occur primarily during daylight hours between Monday and Friday,
although development of the test slant well will require continuous drilling operations for several
weeks. Construction will occur primarily outside the Western snowy plover nesting season,
which runs from February 28 to October 1 each year.

The second phase of the project includes continuous well operations for up to 24 months at
volumes ranging from about 1,000 gallons per minute (“gpm”) to 2,500 gpm. Operators will
visit the site on a weekly basis to collect water samples and to check pumping operations. At
one point during the 24 months of testing, operators will reposition the packer device within the
well that isolates one aquifer from the other. This involves removing and replacing the pump
and packer device, which will occur over about a three-day period.

At the end of testing, Cal-Am will decommission and remove the test well and related
infrastructure. The wells will be sealed pursuant to requirements of the California Well
Standards Bulletin 74-81 and the Monterey County Environmental Heaith Bureau. Monitoring
well components will be removed to at least five feet below ground surface (“bgs”) and the slant
well components will be removed to at least 40 feet bgs. Decommissioning is expected to take
about four weeks and will occur outside the Western snowy plover nesting season.

Project Objectives

The main project purpose is to develop the data needed to determine the overall feasibility,
available yield, and hydrogeologic effects of extracting water from this site that might be used by
Cal-Am’s separately proposed desalination facility. The CEMEX site is at the western edge of
the currently mapped extent of the Dune Sand Aquifer and the 180-Foot Aquifer, and the test
well will intercept what is believed to be the seaward extension of two aquifers.

The aquifers extend some distance eastward and have been subject to seawater intrusion that has
reduced the volume and quality of water from wells further inland. The known area of seawater
intrusion extends along about ten miles of the Bay shoreline and up to about five miles inland,
with all known existing wells within two miles of this test well site having already experienced
seawater intrusion.” The rate of seawater intrusion in this area has been estimated at about
14,000 acre-feet per year.” The test well will be centrally located along this shoreline area and,
at its maximum pumping rate of 2,500 gallons per minute, will pump about 4,000 acre-feet per
year.

Water quality data collected from nearby areas over the past several years show that both
aquifers exhibit relatively high salinity levels and that there is not an aquitard separating the two.
More recently, Cal-Am drilled test boreholes at several locations between Marina and Moss
Landing earlier this year, including six at the CEMEX site. Those data show that salinity and
Total Dissolved Solid (“TDS”) concentrations in nearby areas of the aquifers already exceed
levels that are suitable for agricultural crop production. For example, the U.S. Department of

* Seec Monterey Bay National Marine Sanctuary, Finding of No Significant Impact for the California American
Water Slant Test Well Project, Section 6.1.2 — Water Supply and Quality, October 2014.

* See Monterey County Water Resources Agency, Monterey County Groundwater Management Plan, Chapter 3 -
Basin Description, pages 3.14 & 3.15, May 2006.
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Agriculture considers water with TDS levels about 2,000 parts per million as representing a
“severe” hazard to crops, and water samples taken at and near CEMEX show that TDS levels
range from more than eight to seventeen times higher than this “severe” level.® Testing and
modeling using data from those boreholes suggest that using wells at this location would be a
feasible method to use the two aquifers as conduits to extract water through the seafloor beneath
Monterey Bay.’ Data from the proposed slant well tests will be used to confirm or correct this
modeling and analysis.

Cal-Am plans to construct the well with screening that will allow it to pump from each aquifer
separately, which will help identify the degree of connectivity between the aquifers, the available
yield, and the potential effects on the aquifers. Without such tests, the hydrogeology near the
site and in the area will not be adequately characterized for purposes of determining the
feasibility of potential full-scale wells and the potential benefits and impacts that would result
from operating those wells.

Site History: As noted above, the proposed project site has been used for sand mining for over a
century, most recently by its current owner, CEMEX. The site includes sedimentation ponds,
sand mining equipment and related infrastructure, accessways, and stockpile areas, some of
which have remained in relatively the same location for several decades and some of which have
moved within the site due to changing production levels, shifts in the surrounding dunes, changes
in sand delivery to the site from the Bay, and other factors. The Commission’s enforcement staff
is investigating a potential violation regarding mining activities at the site. At this time, the
investigation does not include activities within the proposed Cal-Am project footprint or involve
matters pertaining to Cal-Am or the proposed Cal-Am project.

In the mid-1980s, the Monterey Peninsula Water Pollution Control Agency (“MRWPCA”)
constructed an outfall that is buried along the southemn portion of the site in an area that had been
occupied by sedimentation ponds used in the mining operation. The outfall discharges
wastewater from the MRWPCA’s treatment facility further inland to about two miles offshore.

Cal-Am’s project footprint is largely within the accessway used for sand mining and outfall
construction that appears to have been at or near the same location since at least the early 1980s.
Much of the footprint consists of disturbed dune habitat, though some continues to provide
habitat value (see Section V. H — Sensitive Habitat below).

* See, for example, the U.S. Department of Agriculture Irrigation Water Quality Guidelines at
https://prod.nres.usda.gov/Internet/FSE_DOCUMENTS/nrcs144p2_068163.pdf . See also Table 5-3 of the
Hydrogeology Working Group, Monterey Peninsula Water Supply Project Hydrogeologic Investigation Technical
Memorandum Summary of Results — Exploratory Boreholes, July 2014, which shows TDS levels in surrounding
areas of the two aquifers ranging from 16,122 to 35,600 parts per million.

% From Geoscience Support Services, Inc., Monterey Peninsula Water Supply Project Hydrogeologic Investigation:
Technical Memorandum (TM1) Summary of Results - Exploratory Boreholes, prepared for California-American
Water and RBF Consulting, July 8, 2014.
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B. PROJECT BACKGROUND

Recent History of Water Issues in Monterey Area

The Monterey area has had long-standing difficulties with its water supply. The area has no
imported water sources, and local supplies have sometimes been insufficient to provide the
expected amount of water. Over the past several decades, a number of water supply projects
have been proposed but for various reasons have not reached fruition.

Cal-Am has provided water to the Monterey Peninsula area since 1966. Its primary source of
water has been a series of wells along the Carmel River that draw water from the aquifer
underlying the river. Cal-Am also shares a network of wells in the Seaside Groundwater Basin
with other water users.

In 1995, the State Water Resources Control Board issued Order No. WR 95-10, which found that
Cal-Am had been diverting about 10,730 acre-feet per year® from the Carmel River Basin
without adequate water rights. The State Board’s Order required Cal-Am to take any of several
steps to address this issue — either obtain the necessary appropriative rights, obtain water from
other sources that would allow it to reduce its use of Carmel River water, and/or obtain water
from other entities that have the rights to use Carmel River water. The Order also directed Cal-
Am to reduce its Carmel River Basin water use in part by maximizing its use of water from the
Seaside Basin.

Around the same time, the Monterey Peninsula Water Management District (MPWMD)
proposed constructing a new dam on the Carmel River; however, local voters rejected the dam’s
financing plan and the dam was not built. Shortly thereafter, two species in the Carmel River
watershed were listed as “threatened” under the federal Endangered Species Act — the red-legged
frog in 1996 and the steelhead trout in 1997, which severely limited any future consideration of
dams on the river.

In 1998, state legislation directed the California Public Utilities Commission (“CPUC”) to
develop a water supply plan for the Monterey Peninsula that did not include a dam.” In 2002, the
CPUC completed its plan, known as “Plan B”, which included a 9,400 AFY desalination facility
at Moss Landing and an Aquifer Storage and Recharge (ASR) system that would store about
1,300 AFY of Carmel River water in the Seaside Basin. Plan B then served as the basis for Cal-
Am’s 2004 application to the CPUC for the proposed Coastal Water Project (“CWP”), which
included a desalination facility at the Moss Landing Power Plant, transmission pipelines from
Moss Landing to the Monterey Peninsula, a reservoir, pump stations, and ASR facilities. During
the CPUC’s review, the State Water Board’s Division of Water Rights in 2009 issued a Cease-
and-Desist Order to Cal-Am that required Cal-Am to significantly reduce its Carmel River
withdrawals by 2016, thereby increasing the urgency of selecting and constructing a water

8 An acre-foot is equal to approximately 326,000 gallons of water. In the Monterey Peninsula, which has a
relatively per capita water use rate compared to most of California, this would provide water for about two to four
households for a year.

7 AB 1182 required the CPUC to consult with Cal-Am and a number of affected parties to prepare a contingency
water supply plan that did not rely on a new dam.
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supply project.® Nonetheless, several concerns were raised about the desalination facility’s
proposed use of a power plant open water intake and the resulting significant adverse effects on
marine life, the distance of the facility from the service area and the associated increased
transmission costs, and others. These concerns led to the development of alternative water
supply proposals, including one developed by regional stakeholders known as the “Regional
Water Project, Phase 1.” This alternative proposed moving the desalination facility closer to the
Monterey Peninsula and using vertical and slant wells instead of an open water intake.

In December 2010, the CPUC certified an Environmental Impact Report for this Regional Water
Project and approved several agreements among stakeholders that established project partner
responsibilities regarding construction, ownership, operations, maintenance, and payments. In
2012, however, the CPUC determined it was no longer reasonable for Cal-Am to continue to
pursue the Regional Water Project because, due to a significant change in circumstances since
2010, the project no longer had a reasonable prospect of achieving its goals.

The Monterey Peninsula Water Supply Project (“MPWSP”)

In 2012, Cal-Am and other stakeholders proposed the Monterey Peninsula Water Supply Project
(“MPWSP”) as a replacement for the defunct Regional Water Project. In April 2012, Cal-Am
filed an application with the CPUC for the MPWSP, which includes slant wells that would be
located at the CEMEX site, a desalination facility to be located about two miles inland of the test
well site adjacent to a regional wastewater treatment facility, pipelines, and the other related
facilities needed to produce and deliver water to the Monterey Peninsula. The CPUC is
preparing an EIR for the project, which is expected to be published in 2015.

Associated with the MPWSP is a Settlement Agreement among a number of stakeholders that
establishes technical, financial, governance, and other conditions applicable to the project.’
Included in those conditions is agreement of the need for one or more test wells, a statement that
slant wells are the preferred intake method, “subject to confirmation of the feasibility of this
option by the test well results and hydrogeologic studies,” and a stated preference to locate the
wells within the actively mined area of the CEMEX site.

The test slant well described in these findings is the product of Cal-Am’s MPWSP application
and the Settlement Agreement. It is a necessary precursor to determining whether slant wells are
feasible at this site and determining whether the MPWSP will be constructed and operated as
currently proposed. Should the slant well testing be successful, Cal-Am is expected to continue
with its current proposal; however, failure or difficulties with the slant well could either prectude
the MPWSP from being built or require substantial changes to its current design, location, or
intake method.

% The Order established a schedule for Cal-Am to reduce its reduce its Carmel River well water withdrawals from its
2009 volume of 10,730 acre-feet per year to no more than 3,376 acre-feet per year by 2016.

" The parties to the Settlement Agreement include Citizens for Public Water, City of Pacific Grove, Coalition of
Peninsula Businesses, County of Monterey, CPUC Division of Ratepayer Advocates, Landwatch Monterey County,
Monterey County Farm Bureau, Monterey County Water Resources Agency, Monterey Peninsula Regional Water
Authority, Monterey Peninsula Water Management District, Monterey Regional Water Pollution Control Agency,
Planning and Conservation League Foundation, Salinas Valley Water Coalition, Sierra Club, and the Surfrider
Foundation.
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D. JURISDICTION

The project site is entirely within the coastal zone. Portions of the site landward of the mean
high tide line are within the City of Marina’s certified LCP permit jurisdiction. The standard of
review for development in that part of the site is the City’s certified LCP. Portions of the site
seaward of the high tide line are within the Commission’s retained jurisdiction where the
standard of review is Chapter 3 of the Coastal Act. All project components within the
Commission’s retained jurisdiction will be located beneath the seafloor.

The City’s certified LCP consists of its Local Coastal Land Use Plan (LCLUP) and its Local
Coastal Program Implementation Plan (LCPIP). The relevant policies and measures of these
documents are codified in the Chapter 17.41 of the City’s Municipal Code under “Coastal
Zoning” and are implemented through requirements and development standards identified in the
Ordinance.

Other Agency Approvals & Consultations
The project is additionally subject to the following discretionary permits and approvals:

e  Monterey Regional Water Pollution Control Agency (MRWPCA): authorization for
connection and use of MRWPCA’s ocean outfall.
State Lands Commission: lease of state tidelands.
Central Coast Regional Water Quality Control Board: a new or modified National
Pollution Discharge Elimination System (“NPDES”) Permit.

. Monterey Bay National Marine Sanctuary: authorization to allow discharge into
Sanctuary waters and drilling and disturbance of submerged lands within the Sanctuary. "

Landowner approval: The project will be subject to landowner approval from two entities —
CEMEX for the land-based portion of the project, and the State Lands Commission, for the
portion of the slant well that will extend beneath state tidelands.

Regarding CEMEX, Cal-Am has been negotiating terms of a lease of CEMEX lands for the past
several months. On November 5, 2013, Cal-Am and CEMEX announced they had reached
agreement on allowing access to the property. To ensure Cal-Am has the property interest
necessary for its proposed test slant well project, Special Condition 1 requires it to provide
proof of legal interest prior to starting construction. In addition, and as authorized by Coastal
Act Section 30620(c)(1),"" Special Condition 2 requires Cal-Am to reimburse the Commission
for any costs or attorneys fees the Commission incurs in connection with the defense of any

' The Sanctuary is serving as lead agency under the National Environmental Policy Act (“NEPA™) and has prepared
an October 2014 Finding of No Significant Impact (“FONSI") as part of its NEPA obligations.

" Coastal Act section 30620(c)(1) states:

The commission may require a reasonable filing fee and the reimbursement of expenses for the processing
by the commission of an application for a coastal development permit under this division and, except for
local coastal program submittals, for any other filing, including, but not limited t0, a request for
revocation, categorical exclusion, or boundary adjustment, that is submitted for review by the commission.

See also 14 C.C.R. Section 13055(¢e).
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action brought by a party other than the Applicant/Permittee challenging the approval or issuance
of this permit.

Regarding the lease from the State Lands Commission, Cal-Am is expecting its lease application
to be heard at the State Lands Commission December 2014 hearing. Although Cal-Am has not
yet obtained the approval needed to conduct the project beneath state tidelands, its test slant well
drilling activities will not occur within State Lands jurisdiction for the first several weeks of the
project — that is, it will take several weeks of site preparation, staging, and drilling before the
well will reach areas beneath state tidelands. Special Condition 1 therefore requires Cal-Am to
provide proof of that approval before the slant well extends past the mean high tide line at the
site and into State Lands jurisdiction. Cal-Am has acknowledged the risk of starting the project
before obtaining this approval and recognizes that the approval might not be granted. However,
should approval be granted, this approach will allow Cal-Am to start work and complete the
well, presuming State Lands Commission approval, largely before the work limitations imposed
due to the Western snowy plover nesting season, which runs from February 28 to October 1 of
each year. These Findings discuss this issue in more detail below in Section IV. H - Protection
of Sensitive Habitat Areas.

E. SUBSTANTIAL ISSUE

Appeal Jurisdiction and Procedures

Coastal Act Section 30603 provides for the appeal to the Coastal Commission of certain CDP
decisions in jurisdictions with certified LCPs. Section 30625(b) of the Coastal Act requires the
Commission to hear an appeal unless the Commission determines that no substantial issue is
raised with respect to the grounds on which the appeal has been filed. Commission staff
recommended substantial issue, and unless three Commissioners object, it is presumed that the
appeal raises a substantial issue and the Commission may proceed to the de novo portion of the
appeal hearing at the same or subsequent meeting, without taking public testimony regarding the
substantial issue question. However, if three Commissioners object to the substantial issue
recommendation, the Commission will hear arguments and vote on the substantial issue question.
The only persons qualified to testify before the Commission on the substantial issue question are
the applicant, local government, and persons (or their representatives) who opposed the
application before the local government. Testimony from other persons regarding the substantial
issue question must be submitted in writing. It takes a majority of Commissioners present to find
that no substantial issue is raised.

Unless the Commission determines that the project raises no substantial issue, the Commission
will conduct a full de novo public hearing on the merits of the project at the same or subsequent
hearing. If the Commission conducts a de noveo hearing on the appeal, the applicable test under
Coastal Act Section 30604 is whether the development is in conformance with the certified Local
Coastal Program. In addition, for projects located between the sea and the first public road
paralleling the sea, Coastal Act Section 30604(c) requires that a finding that the development
conforms to the public access and public recreation policies of Chapter 3.
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Denial of a major public works facility: Coastal Act Section 30603(a)(5) provides that appeals
may be filed for local government decisions to approve or deny proposed major public works
projects. Coastal Act Section 30114(a) defines “public works™ as including: “All production,
storage, transmission, and recovery facilities for water, sewerage, telephone, and other similar
utilities owned or operated by any public agency or by any utility subject to the jurisdiction of
the Public Utilities Commission, except for energy facilities.” The Commission’s regulations, at
14 CCR Section 13012(a) define “major public works” as those facilities that cost more than
$100,000, adjusted yearly based on the Construction Cost Index. As of 2012, a public works
project must cost slightly less than $240,000 to be considered a “major public works.”

Cal-Am is subject to the jurisdiction of the Public Utilities Commission, its proposed test slant
well project involves the production, transmission, and recovery of water, and its stated project
costs are greater than five million dollars. Pursuant to the above-reference provisions of the
Coastal Act and the Commission’s regulations, the City’s action was therefore a denial of a
major public works project and Cal-Am may appeal the City’s decision to the Commission.

Section 30603(b)(2) provides that the grounds for appealing the denial of a permit for a major
public works project are limited to an allegation that the proposed development conforms to the
standards set forth in the certified LCP and the public access policies set forth in this division.
Cal-Am’s contentions regarding the grounds of its appeal are described below.

Local Action

On July 10, 2014, the City of Marina (“City”") Planning Department declined to approve or
disapprove a Coastal Development Permit (“CDP”) for the proposed Cal-Am test well project,
and declined to certify a Mitigated Negative Declaration prepared by the City for compliance
with the California Environmental Quality Act (“CEQA”). Cal-Am appealed that decision to the
City Council. On September 4, 2014, the City denied the CDP and declined to certify the
Mitigated Negative Declaration. The City’s Final Local Action Notice (“FLAN”) is included as
a Substantive File Document.

On Friday, September 12, 2014, the Commission received the Final Local Action Notice (“FLAN"™)
from the City. The Commission’s appeal period started on September 15, 2014, the first working day
following the date of receipt of that FLAN. In accordance with Section 13110 of the Commission’s
regulations, the 10-working day appeal period ran from September 15, 2014 to September 26, 2014.
On September 24, within the 10-working day appeal period, Cal-Am filed a valid appeal of the City’s
denial. In accordance with Section 13112 of Title 14 of the California Code of Regulations, staff
requested that the City provide all relevant documents and materials regarding the local coastal
development permit action. The documents and materials relating to the City’s approval of the local
coastal development permit are necessary to analyze whether a substantial issue exists with respect to
conformity of the City’s approval with the relevant policies of the certified LCP. Pursuant to Coastal
Act Section 30261, the appeal must be heard within 49 days from the date that the appeal is filed
unless the appellant waives that 49-day pertod. This appeal period runs until November 12, 2014.
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Substantial Issue Standard of Review
Coastal Act Section 30625(b) states that the Commission shall hear an appeal unless it
determines:

With respect to appeals to the Commission after certification of a local coastal program,
that no substantial issue exists with respect to the grounds on which an appeal has been
Jiled pursuant to Section 30603.

The term “‘substantial issue” is not defined in the Coastal Act or its implementing regulations.
Section 13115(b) of the Commission’s regulations simply indicates that the Commission will
hear an appeal unless it “finds that the appeal raises no significant question.” In previous
decisions on appeals, the Commission has been guided by factors that include the following:

1. The degree of factual and legal support for the local government’s decision that the
development is consistent or inconsistent with the certified LCP and with public access
policies of the Coastal Act;

2. The extent and scope of the development as approved or denied by the local government;

3. The significance of the coastal resources affected by the decision;

4. The precedential value of the local government’s decision for future interpretation of its
LCP; and,

5. Whether the appeal raises only local issues or those of regional or statewide significance.

If the Commission chooses not to hear an appeal, the appellant nevertheless may obtain judicial
review of the local government’s coastal permit decision by filing a petition for a writ of
mandate pursuant to California Code of Civil Procedure Section 1094.5.

Substantial Issue Determination

Summary of Appellant’s Contentions: In its appeal, Cal-Am asserts that its proposed project is
consistent with relevant provisions of the City’s certified LCP. It contends both that the City
made no findings showing that the proposed project would be inconsistent with applicable LCP
policies or would interfere with coastal access, and that its proposed project is fully consistent
with the applicable policies. These contentions, and the Commission analysis of each, are
described in more detail below.

1. Cal-Am contends the City did not make findings of LCP inconsistency: As noted
above, the City held two hearings — one on July 10, 2014 with the City’s Planning
Department and one on September 3 and 4, 2014 with the City Council. In both, the City
considered certifying the City’s Initial Study/Mitigated Negative Declaration, which it
had prepared pursuant to its lead CEQA agency requirements for the proposed project,
and considered issuance of a CDP. At the Planning Department hearing, the City
declined to certify the IS/MND, but it neither approved nor denied the CDP application.
Cal-Am then appealed the Planning Commission’s action to the City Council. At the
City Council hearing, the City Council adopted a resolution to reject the IS'MND and to
deny the CDP application (see Exhibit 7).
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At the two hearings, neither the Planning Department nor the City Council adopted
findings regarding the proposed project’s conformity or non-conformity to the LCP or the
Coastal Act’s public access policies. The City’s CEQA findings stated that it was unable
to determine that the project would not have a significant adverse environmental effect
and that the draft ISMND did not reflect the independent decision of the City. The
City’s CDP findings stated that “based upon the above conclusions regarding CEQA, the
City is unable to approve the Project...” In reviewing the City’s record, the Commission
determines that the City did not make findings that support its denial of the CDP due to
any inconsistency of the project with relevant LCP and Coastal Act policies.

2. Cal-Am contends that its project is fully consistent with relevant LCP and Coastal
Act policies: In its appeal, Cal-Am notes that the City’s staff and outside expert
consultants determined that, with conditions, the proposed project would meet relevant
LCP requirements. The recommended conditions addressed a number of issue areas,
including coastal erosion, sensitive habitat, visual impacts, and others (see Exhibit 8 —
Cal-Am Mitigation Measures). In its staff report, City staff identified those conditions as
allowing the proposed project to conform to relevant provisions of the LCP and
recommended that the City conditionally approve the CDP. As noted above, however,
the City did not adopt any of the conditions, nor did it make any determination that the
project was in any way inconsistent with relevant LCP provisions or the Coastal Act’s
public access policies.

Substantial Issue Conclusion: With the lack of City findings showing that the project does not
conform to relevant LCP and Coastal Act public access provisions, the Commission finds that
there is insufficient factual and legal support for the City’s denial of the proposed test well. The
appeal raises significant regional concems, as the data that will be produced by the test well are
needed to assess the feasibility, location and design of a desalination facility that is intended to
address regional water shortages. It is also a poor precedent for the City to deny a CDP without
making any findings as to why the proposed project does not conform to the City’s LCP. In
addition, while the project is not expected to impact a significant portion of the CEMEX site, it
will be constructed in areas that are within primary habitat, so significant coastal resources will
be affected by the proposed project. Thus, these four factors all weigh strongly in favor of a
finding of substantial issue. Conversely, the extent and scope of this project are fairly minor, as
project construction is expected to adversely affect less than one acre and the test well is
proposed to operate for only two years, so this one factor weighs more towards a finding of no
substantial issue. However, four of the five substantial issue factors weigh heavily in favor of a
finding of substantial issue, so when all five factors are taken together, the Commission finds
that the appeal raises substantial issue regarding conformity to the LCP and to the Coastal Act’s
public access policies.

F. COASTAL DEVELOPMENT PERMIT DETERMINATION

The proposed test slant well will be located both within the City of Marina’s LCP jurisdiction
and within the Commission’s original jurisdiction, as portions of the project will extend seaward
of the Monterey Bay mean high tide line. Because the Commission found that the City’s denial
of the portion of the project within the City’s jurisdiction raises a substantial issue, the
Commission reviews that portion of the project de novo. In addition, Cal-Am has applied for a
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CDP for the portion of its project within the Commission’s retained jurisdiction. The findings
below address both portions of the project, using the Coastal Act as the standard of review for
those parts of the project within the Commission’s retained jurisdiction and using the City’s LCP
and Coastal Act public access and recreation policies as the standard of review for the portions
within the City’s LCP jurisdiction.

27

EXHIBIT O, PAGE 27



Marina Coast Water District (MCWD)
Attachment

A-3-MRA-14-0817 and 9-14-1735 (California-American Water Company)

G. PUBLIC ACCESS AND RECREATION

LCLUP Policy 1 is:

To insure access to and along the beach, consistent with the recreational needs and
environmental sensitivity of Marina’s Coastal area.

LCLUP Policy 2 is:

To provide beach access and recreational opportunities consistent with public safety and
with the protection of the rights of the general public and of private property owners.

LCLUP Policy 3 is:

To provide beach access in conjunction with the new development where it is compatible
with public safety, military security and natural resources protection, and does not
duplicate similar access nearby.

The LCLUP’s “North of Reservation Road Planning Area” requires that proposed development
consider:

Retention of uninterrupted lateral access along the sandy beach frontage.

Protect and continue to provide public access from the nearest public roadway to the
ocean.

Structures necessary for the functioning of any Coastal Conservation and Development
use (e.g., dredgelines, sewer outfall lines) may cross the sandy beach designated Park
and Open Space provided lateral beach access is not significantly blocked.

Coastal Act Section 30211 states:

Development shall not interfere with the public's right of access to the sea where
acquired through use or legislative authorization, including, but not limited to, the use of
dry sand and rocky coastal beaches to the first line of terrestrial vegetation.

Coastal Act Section 30212(a) states:

Public access from the nearest public roadway to the shoreline and along the coast shall
be provided in new development projects except where: (1) It is inconsistent with public
safety, military security needs, or the protection of fragile coastal resources, (2)
Adequate access exists nearby, or, (3) Agriculture would be adversely affected.
Dedicated accessway shall not be required to be opened to public use until a public
agency or private association agrees to accept responsibility for maintenance and
liability of the accessway.
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Coastal Act Section 30214 states, in relevant part:

(a) The public access policies of this article shall be implemented in a manner that takes into
account the need to regulate the time, place, and manner of public access depending on
the facts and circumstances in each case including, but not limited to, the following:

(1) Topographic and geologic site characteristics.

(2) The capacity of the site to sustain use and at what level of intensity.

(3) The appropriateness of limiting public access to the right to pass and repass
depending on such factors as the fragility of the natural resources in the area and the
proximity of the access area to adjacent residential uses.

(4) The need to provide for the management of access areas so as to protect the privacy
of adjacent property owners and to protect the aesthetic values of the area by
providing for the collection of litter.

Coastal Act Section 30221 states:

Oceanfront land suitable for recreational use shall be protected for recreational use and
development unless present and foreseeable future demand for public or commercial
recreational activities that could be accommodated on the property is already adequately
provided for in the area.

LCP and Coastal Act policies require generally that development located adjacent to the

shoreline in areas with public use not interfere with that use and provide access to the shoreline.
The project site consists of an industrial facility with restricted access; however, it is adjacent to
shoreline areas that provide lateral public access to the shoreline and recreational opportunities.

All project work will occur at some distance from the shoreline and is not expected to affect
lateral beach access. The well drilling and support activities will be set back approximately 650
feet from the mean high tide line, with no activities or structures on the beach itself. Activities to
connect the well discharge pipe to the existing outfall will be about 450 feet from the shoreline.
Drilling beneath the beach will occur several dozen feet below the ground surface and is not
expected to affect or limit ongoing beach access. Therefore, the project activities are expected to
be consistent with, and not conflict with the above policies, as they will not require structures
across the beach that would inhibit public access and will not impede beach users."
Additionally, the bulk of project-related activities will occur during non-peak recreational use in
the area, which will further reduce any potential access effects. Further, the project need not
provide additional access, as it will be temporary, it is not expected to cause adverse effects to
access, it is located within an existing industrial area with restricted access, and it is in an area
where suitable access exists, particularly given the highly valued nearby habitat where increased
access may not be appropriate.

Conclusion
Based on the above, the Commission finds that the project, as conditioned, conforms to the
relevant public access and recreation policies of the LCP and the Coastal Act.

* As described below in Section IV.] - Coastal and Geologic Hazards, an extreme erosion event during the slant test
well’s expected operating life could expose some of the subsurface well casing. Special Condition 6, which is
meant to address this polential coastal hazard, would also alleviate any effects on public access.
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H. PROTECTION OF SENSITIVE HABITAT AREAS

Relevant LCP Provisions

LCLUP Policy 19:
Promote reclamation and protection of native dune habitat and vegetation.
LCLUP Policy 25;

Protect the habitat of recognized rare and endangered species found in the Coastal dune
area.

LCLUP Policy 26:

Regulate development in areas adjacent to recognized rare and endangered species or
their habitats so that they will not threaten continuation of the species or its habitat.

LCLUP Policy 41:

Give priority to coastal-dependent development on or near the shoreline and to ensure
emvironmental effects are mitigated to the greatest extent possible.

LCLUP Exhibit A states:

Primary habitat. This term includes all of the environmentally sensitive habitat areas in
Marina. These are as follows:

1. Habitat for all identified plant and animal species which are rare, endangered,
threatened, or are necessary for the survival of an endangered species. These species will
be collectively referred to as “rare and endangered.”

2. Vernal ponds and their associated wetland vegetation. The Statewide Interpretive
Guideline for Wetlands and Other Wet Environmentally Sensitive Habitat Areas
(California Coastal Commission, February 14, 1981) contains technical criteria for
establishing the inland boundary of wetland vegetation.

3. All native dune vegetation, where such vegetation is extensive enough to perform the
special role of stabilizing Marina’s natural sand dune formations.

4. Areas otherwise defined as secondary habitat that have an especially valuable role in
an ecosystem for sensitive plant or animal life., as determined by a qualified biologist
approved by the City. [Resolution No. 2001-118 (October 16, 2001); approved by CCC
November 14, 2001}

Secondary habitat. This term refers to areas adjacent to primary habitat areas within

which development must be sited and designed to prevent impacts which would

significantly degrade the primary habitat. The secondary habitat area will be presumed

to include the following, subject to more precise determination upon individual site

investigation:

1. The potential/known localities of rare and endangered plan species as shown on LUP
p. 71 (“Disturbed Vegetation” map).
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2. The potential wildlife habitats as shown on LUP p. 75 (*'Potential Wildlife” map).
3. Any area within 100 feet of the landward boundary of a wetland primary habitat area.

Rare and endangered species. This term will apply to those plant and animal species
which are rare, endangered, threatened or are necessary for the survival of such species.
The Environmental Analysis Report prepared for the Marina Local Coastal Program
identified such species in the dune habitat areas. While future scientific studies may
result in addition or deletion of species, the list presently includes:

1. Smith s Blue Butterfly (Shijimiacoides enoptes smithi)

2. Globose Dune Beetle (Coelus globosus)

3. Black Legless Lizard (Anniella pulchra nigra)

4. Salinas Kangaroo Rat (Dipodomys Heermanni Goldmani)
5. Seaside Painted Cup (Castilleja latifolia ssp. Latifolia)

6. Monterey Spine Flower (Chorizanthe pungens var. pungerns)
7. Eastwood’s Ericameria (Ericameria fasciculate)

8. Coast Wallflower (Erysimum ammophilum)

9. Menzies’ Wallflower (Erysimum menziesii)

10. Coastal Dunes Milk Vetch (Astragalus tener var. titi)

11. Dune Gilia (Gilia tenuiflora var. arenaria)

12. Wild Buckwheat (Eriogonum latifolium)*

13. Wild Buckwheat (Eriogonum parvifolium)*

14, Bush Lupine (Lupinus ssp.)+

* only within the range of Smith’s Blue Butterfly.

+ only within the range of the Black Legless Lizard.

LCLUP Habitat Protection Policies include:

o Before any use or change in use, areas identified as potential habitat for rare and
endangered plant or animal species shall be investigated by a qualified biologist to
determine the physical extent of the primary habitat areas for the specific rare and
endangered plants and animals on that site.

o Primary habitat areas shall be protected and preserved against any significant
disruption of habitat values and only uses dependent on those resources shall be
allowed within those areas. All development must be sited and designed so as not to
interfere with the natural functions of such habitat areas. Management and
enhancement opportunities should be incorporated into use or development
proposals; potential impacts shall be fully mitigated, including the assurance of long
term mitigation and maintenance of habitat through the use of appropriate acreage
replacement/restoration ratios for any unavoidable direct impacts to habitat areas.

s Potential secondary or support habitat areas to the primary habitats identified on the
site should also be defined, Secondary habitat investigation should include
identification of the role and importance of the secondary area to the primary habitat
area and should stress the impact of use or development in the secondary area on the
primary habitat. All development in this area must be designed to prevent significant
adverse impacts on the primary habitat areas. In concert with State law, City
ordinances shall require environmental review and appropriate mitigation of
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identified impacts for all development in the Coastal Zone, including the assurance of
long term mitigation and maintenance of habitat through the use of appropriate
acreage replacement/restoration ratios for any unavoidable direct impacts to habitat
areas.

¢ Available evidence indicates that dune vegetation is more resilient than previously
thought, and areas damaged by illegal use or negligence shall be considered
restorable and eligible for restoration.

o Where habitats of rare and endangered species are located on any parcel, owners
and/or operators shall, at such time that development is proposed, develop and
execute a Management Plan which will protect identified rare and endangered plant
and animal communities. Each plan shall be drawn up by a qualified biologist in co-
operation with the property owner/developer.

LCLIP Regulations for Coastal Conservation and Development District Policy (b)(2)

Regulations for coastal conservation and development uses shall be specified in the
Coastal Development Permit. The permit-issuing body may approve Permit applications
if the following factors, where relevant, are found to apply: ...

b. Development is limited to already-disturbed areas.

¢. Rare and endangered plant and animal habitats are adequately protected

d. Grading and roadway construction and are the minimum necessary for the
development. ...

g. All significant adverse environmental effects are either avoided or adequately
mitigated.

Analysis

City of Marina Sand Dunes: Coastal sand dunes constitute one of the most geographically
constrained habitats in California. They only form in certain conditions of sand supply in tandem
with wind energy and direction. Dunes are a dynamic habitat subject to extremes of physical
disturbance, drying, and salt spray, and support a unique suite of plant and animal species
adapted to such harsh conditions. Many characteristic dune species are becoming increasingly
uncommon. Even where degraded, the Coastal Commission has typically found this important
and vulnerable habitat to be ESHA due to the rarity of the physical habitat and its important
ecosystem functions, including that of supporting sensitive species.

The sand dunes within the City of Marina include a number of plant and animal species of
special concern that have evolved and adapted to the desiccating, salt-laden winds and nutrient
poor soils of this area. The best known of these native dune plants are the Menzie’s wallflower
and the Monterey spineflower, both of which have been reduced to very low population levels
through habitat loss. The native dune vegetation in the vicinity of the project also includes other
dune species that play a special role in the ecosystem; for example, the coast buckwheat, which
hosts the Federally-endangered Smith’s blue butterfly.
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Site Specific Resources: Consultants for the applicant have conducted several biological studies
of the site. Biological investigations conducted in 2013 identified several special-status species
present within or near the proposed project area.'* These include:

Monterey spineflower (Chorizanthe pungens var. pungens), an annual herb listed as
federally threatened under the Endangered Species Act (ESA). At the time of the 2013
survey, individual plants were identified within the overall proposed project boundary, but
not within the area expected to be disturbed during the project.

Smith’s blue butterfly (Euphilotes enoptes smithi), a federally endangered species
dependent on two vegetation species — coast buckwheat (Eriogonum latifolium) and
seacliff buckwheat (E. parvifolium) — that grow in these coastal dunes. The butterfly is
active from mid-June to early September each year. The most recent surveys documenting
the presence of the butterfly were done in the mid-1990s; however, the project area is still
considered to support the butterfly as the more recent 2013 biological survey identified
numerous coast buckwheat plants along the proposed project’s general alignment, but not
within the project’s anticipated area of disturbance.

Western snowy plover (Charadrius nivosus), listed as threatened under the federal ESA
and is considered a Species of Special Concern by the CDFW. The shoreline along the
project site is within designated critical habitat for the species. The CEMEX site provides
nesting habitat for the plover, with recent evidence of successful nesting. Most nests have
been located between the shoreline and the base of the foredunes, though some have been
adjacent to the project area. Some of Cal-Am’s proposed project construction activities
would occur during the breeding and nesting period, which runs from February 28 to
October 1 of each year.

California legless lizard (Anniella puichra), considered a Species of Special Concern by
the CDFW. The species lives beneath the dune surface in the project area and forages
beneath leaf litter and sand for insects and other invertebrates. No lizards were identified
in the biological surveys, but this species is active in the overall dune complex, primarily in
areas with some vegetative cover which provides a means for temperature regulation as
well as insects for foraging. As noted in the biological reports done for the project, the lack
of native vegetation and the_relatively unvegetated project area is less likely to attract this
species, the Black Legless Lizard, or the Coast horned lizard, which are also found in the
area and are largely dependent on native vegetation. Although these reports demonstrate
that it is unlikely for any of these species of special concern to be found at the site and
therefore to be adversely affected by the project, mitigation measures are nevertheless
imposed to ensure that the project will not adversely affect these species (See Special
Conditions 13 and 14 and discussion of mitigation measures in Section P of this report)."

13 See, for example, Zander Associates, Technical Memorandum, Biological Resources Assessment MPWSP
Temporary Slant Test Well Project, 2013, and Zander Associates, Biological Assessment for the MPWSP Temporary
Slant Test Well Project, Marina, California, 2013.

" See, for example, Zander Associates, Biological Resources Assessment MPWSP Temporary Slant Test Well
Project, Qctober 2013,
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Other special-status species are known to occupy nearby areas, though were not identified within
the project footprint during these most recent surveys. As noted in the LCP, these include the
Globose Dune Beetle (Coelus globosus), Salinas Kangaroo Rat (Dipodomys Heermanni
Goldmani), Seaside Painted Cup (Castilleja latifolia ssp. Latifolia), Eastwood’s Ericameria
(Ericameria fasciculate), Coast Wallflower (Erysinum ammophilum), Coastal Dunes Milk Vetch
(Astragalus tener var. titi), Dune Gilia (Gilia tenuiflora var. arenaria), Wild Buckwheat
(Eriogonum latifolium), and Bush Lupine (Lupinus ssp.).

Location of the Proposed Project: The project will be located in an area of coastal dunes that
are part of the southern Monterey Dune complex that extends roughly unbroken some 20 miles
from Monterey Harbor to the Pajaro River. The project area itself is located on the approximately
400-acre CEMEX dune property that is located about a mile north of the roughly 1,000 acre Fort
Ord Dunes State Park. A portion of the CEMEX property has been the site of sand mining
operations since 1906, with ongoing sand mining taking place in the area generally seaward of
the proposed project site. The dune areas at this location are continually subject to naturally-
occurring changes due to winds, shifting sands, changes in vegetation types and locations, and
other similar events. These natural modifications help determine the presence or absence of
particular species or habitat value at a particular location on a relatively short, and often shifting,
timescale. There may be relatively higher resource values in any one area at any one time (e.g.,
certain plants and animals are found in a particular area), but natural processes and shifts can
move such values around in the dune areas, so dune resource values tend to be best understood in
terms of the overall complex of dunes of which they are a part."

Approximately 104 acres of the CEMEX property have experienced some level of disturbance
due to past sand mining activities, although current activities are now confined to a much smaller
area. The test well project will involve about 0.75 acres of ground disturbance within the
footprint of a compacted sand dune area that CEMEX intermittently uses to access its active
mining area near the beach. The proposed test well area is also adjacent to the outfall from the
Monterey Regional Water Pollution Control Agency’s (“MRWPCA’s") wastewater treatment
facility, which is located several miles inland. The outfall, built in the mid-1980s pursuant to
CDP #80-80, is buried along the southern boundary of CEMEX’s remaining sand processing and
operations area. That CDP required the outfall to be built in a previously disturbed portion of the
dunes on the CEMEX site, and to avoid dune vegetation and more stabilized dune areas. Both
that CDP and an associated easement anticipate that the dune area where the outfall line is
located will be subject to disturbance should the outfall need to be repaired — for example, the
easement states that entry will be allowed for “necessary repair, maintenance and replacement”
of the outfall.

The location and intensity of some of CEMEXs activities have changed over the past several
decades, though some areas appear to have been in relatively constant use during that period.
This is illustrated in Exhibit 6, which provides aerial photographs of the site taken in 1972 and
2013. The disturbed and compacted sand dune area within the proposed test well footprint has
remained relatively unvegetated, at least in part due to CEMEX using the area for access to and

'* See, for example, the Commission’s approach to dune protection in the Asilomar Dunes area of Monterey County
in downcoast Pacific Grove and the Del Monte Forest.
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from its dredge pond area near the beach. CEMEX (and previous mine operators), have used a
number of different access routes across the dunes in response to shifting dunes, and/or due to
the use or disuse of nearby areas for mining or stockpiling materials, but the bare sand access
route in which the proposed project will be located can be seen in air photos extending back
several decades. Ongoing sand mining and processing operations appear to have also
contributed to invasive vegetative species dominating many parts of the CEMEX site,
particularly iceplant (Carpobrotus spp.). In some areas, the thick cover of iceplant has helped
prevent establishment or re-establishment of native species.

Definition and Designation of Habitat as Primary or Secondary: The LCP describes the
levels of habitat protection expected in the City’s coastal zone and the allowable uses within
those areas. The LCP establishes two categories of sensitive habitat areas — primary habitat and
secondary habitat. The LCLUP definition of primary habitat includes four types of habitat, and
if the habitat meets any of these four descriptions it is classified as primary. As relevant to this
project, habitat is primary if it provides habitat for rare, endangered or threatened plant and
animal species or if such habitat is necessary for the survival of an endangered species. '

Secondary habitat is defined as areas adjacent to primary habitat within which development must
be sited and designed to prevent impacts that would significantly degrade primary habitat. The
LCP includes maps of areas presumed to be secondary habitat, subject to a more precise
determination when a site-specific biological study is undertaken (see Exhibit 7 — LUP Least
Disturbed Dune Habitat Map). ' Although difficult to read, the LCP mapped potential secondary
habitat areas appear to include a large area of dune within the City of Marina, including much of
the CEMEX site and many of the areas identified therein as subject to past sand mining
activities.

It is important to note that all of the cited LCP policies, as well as all that are included within the
City of Marina’s LCP, derive from the authority of the Coastal Act. The Coastal Act definition
of Environmentally Sensitive Habitat (ESHA) is similar to the first description of primary habitat
included in the LCLUP. Coastal Act Section 30107.5 defines environmentally sensitive habitat
as: “any area in which plant or animal life or their habitats are either rare or especially valuable
because of their special nature or role in an ecosystem and which could be easily disturbed or

' Because the area of the proposed project essentially lacks dune vegetation, the primary habitat criteria linked to
the presence of dune vegetation does not apply in this instance.

" The LCLUP policies regarding Rare and Endangered Species: Habitat Protection begin with the following
statement: *“In Marina’s Coastal Zone, the foredune, dune and grassy inland areas all contain potential habitat for
rare and endangered plants and animals. The precise range for each plant and animal is not known because intensive
site-specific study throughout the area was not financially possible. However, the potential for various rare and
endangered habitats has been identified and mapped (see Environmental Capability section) to provide a guide to the
locations where more intensive study is required. Because site-specific study is needed in many areas before any
development can 1ake place the following policies apply to all of the areas indicated on the map or meeting the
definitions of Exhibit “A™ as being potential habitats for rare and endangered plants and animals.”
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degraded by human activities and developments.” The LCP definition of primary habitat must
be read to be consistent with that in the Coastal Act."

The majority of the grading and other disturbance proposed as part of this project will take place
in an area that has historically been used as an access route for equipment accessing the CEMEX
dredge pond area near the immediate shoreline. As noted above, this area consists of compacted
and unvegetated sand dunes that have been disturbed by CEMEX’s (and predecessor’s) activities
for many years. Adjacent dune areas support more vegetation, including the Monterey
spineflower, a federally-threatened species, and other native species, as well as considerable
areas dominated by non-native iceplant.

The most recent biological survey of the site was undertaken by the applicant’s consultant in
September of this year. The applicant’s biologist mapped the subject site and nearby areas,
including locations of then identified rare, threatened or endangered species and the proposed
project footprint (See Exhibit 10 — LCP Primary and Secondary Habitat Delineation). The
applicant’s biologist determined that the area in which the project is proposed is adjacent to
primary habitat that currently supports native vegetation, including the Monterey spineflower, a
federally-endangered species. It concludes, however, that the area within the project footprint
should be categorized as secondary, not primary, habitat. This conclusion was based on the
applicant’s biologist’s determination that the project would lie within areas used by CEMEX in
support of its mining activities, so the biologist determined the area was so disturbed as to no
longer qualify as primary habitat. "

The Commission’s senior staff ecologist, Dr. John Dixon, disagrees with this determination.
While Dr. Dixon has not had an opportunity to visit this site himself, given the short 49-day
period between the filing of this appeal and the required hearing on the appeal, he has reviewed
the relevant reports and photos of the site and, in particular, photos of the compacted sand access
area in which much of the development will take place.

Dr. Dixon based his opinion on the following considerations. While the degraded dune habitat
that will be adversely impacted by this project is not currently supporting the growth of native
dune plants, as with other degraded dune habitat in California, it is an extremely rare physical
habitat type. The substrate is comprised of the same type of sand that makes up the adjacent
dunes, is contiguous with more undisturbed dune fields, and is subject to the same physical
forces. If left undisturbed the degraded habitat would soon begin to develop more typical dune
morphology and would be colonized by dune biota, including as even bare dune areas are known
to include native dune species seed stock that is buried and just waiting for the right combination
of physical forces to germinate and express aboveground. That Monterey spineflowers and
snowy plover nests have been identified within and adjacent to the proposed project area is also
testimony to the fact that this degraded and historically manipulated habitat is still a sand dune;
and it could support other rare or threatened species if not continuously disturbed.

'8 The LCP derives its statutory authority from the Coastal Act, and all of its provisions, including the policies
above, must be read consistent with and understood to conform to the Coastal Act as a matter of law (McAllister v.
California Coastal Commission, (2009) 169 Cal.App.4th 912, 931).

1* See Michael Baker International, LCP Primary and Secondary Habitat Delineation, received in Coastal
Commission offices via email on October 10, 2014,
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The City’s LCP acknowledges that dune habitat is more resilient than was once thought, and it
has been the Commission’s experience that this statement has been borne out in other
circumstances that show that even degraded dunes can provide habitat for rare and threatened
dune species.” The LCP also requires that the reclamation and protection of native dune habitat
be promoted, and that habitat for rare and endangered species, such as this dune habitat, must be
protected (LCP Policies 19 and 25). As noted above, dune habitat is a particularly rare and
valuable type of habitat in California’s coastal zone. The Commission has in many past cases
found degraded dune habitat to constitute ESHA.* Thus, interpreting the definition of primary
habitat consistent with the Coastal Act, the Commission finds that the area in which the proposed
project will be located constitutes ESHA and meets the first description of primary habitat under
the LCP.

This interpretation of the LCP and the definition of primary habitat is further supported by the
structure of the LCP and Coastal Act habitat policies. The Coastal Act ESHA protection policies
in Section 30240 state:

(a) Environmentally sensitive habitat areas shall be protected against any significant
disruption of habitat values, and only uses dependent on those resources shall be allowed
within those areas.

(b) Development in areas adjacent to environmentally sensitive habitat areas and parks
and recreation areas shall be sited and designed to prevent impacts which would
significantly degrade those areas, and shall be compatible with the continuance of those
habitat and recreation areas.

The LCP limits development in primary habitat to uses dependent on the resource, just as the
Coastal Act limits development in ESHA to such uses. ¥ The LCP definition of primary habitat
must therefore be read consistent with the Coastal Act definition of ESHA, as the Commission
had to certify the LCP to be consistent with the Coastal Act so that the habitat in which only
resource dependent uses are allowed would be at least as restrictive in the City’s LCP as it is in
the Coastal Act.

This interpretation is also consistent with the LCP’s definition of secondary habitat and uses
allowed in secondary habitat, as development of secondary habitat includes protections that are
similar to those required in Coastal Act Section 30240(b) for areas adjacent to ESHA. For
example, LCLUP Habitat Protection Policy 3 requires that all development in secondary habitat
must be designed to prevent significant adverse impacts on primary habitat, just as 30240(b)
requires development adjacent to ESHA to be sited and designed to prevent impacts which
would significantly degrade ESHA.

* See the fourth paragraph of the LCLUP Habitat Protection Policies.

*! See, for example, Commission actions in the Asilomar Dunes system (including Youssef (CDP 3-11-068) and
Goins (CDP 3-11-020)), City of Grover Beach LCP Amendment 1-12, Part 1 (Grover Beach Lodge), Koligian
(Commission denial of CDP application A-3-PSB-10-062), and California Department of Parks and Recreation
(CDP 3-11-003)

= LCLUP Habitat Protection Policy Paragraph 2.
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As noted above, the LCP limits uses within primary habitat to those dependent on the resources.
Any development within those areas is limited to that which is sited and designed to not interfere
with the natural functions of the habitat. The LCP also requires that all adverse effects in
primary habitat be fully mitigated. Although the project is proposed to be located in portions of
the CEMEX site that have been subject to disturbance, the entire area in which the project will be
located is primary habitat and ESHA under the LCP. The proposed project is not a resource-
dependent use, so it cannot be approved consistent with the LCP’s habitat protection policies.

Conclusion

Based on the discussion above, the Commission finds that the project, as proposed, does not
conform to the Habitat Protection policies in the City’s LCLUP. However, because the proposed
project is considered a “coastal-dependent” industrial facility and the LCP designates coastal-
dependent industrial uses as appropriate uses on this site, consistent with Coastal Act Section
30260, such uses may be approved despite inconsistencies with other LCP policies. The analysis
and findings related to Section 30260 are provided below in Section IV. P of these Findings.
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I. PROTECTION OF COASTAL WATERS AND MARINE RESOURCES

LCLUP Policy 16:

To insure the protection of marine resources for long-term commercial, recreational,
scientific and educational purposes.

LCLUP Policy 17:

To insure protection and restoration of the ocean’s water quality and biological
productivity.

Coastal Act Section 30230 states:

Marine resources shall be maintained, enhanced, and, where feasible, restored,
Special protection shall be given to areas and species of special biological or
economic significance. Uses of the marine environment shall be carried out in a
manner that will sustain the biological productivity of coastal waters and that will
maintain healthy populations of all species of marine organisms adegquate for
long-term commercial, recreational, scientific, and educational purposes.

Coastal Act Section 30231 states:

The biological productivity and the quality of coastal waters, streams, wetlands,
estuaries, and lakes appropriate to maintain optimum populations of marine
organisms and for the protection of human health shail be maintained and, where
feasible, restored through, among other means, minimizing adverse effects of
waste water discharges and entrainment, controlling runoff. preventing depletion
of ground water supplies and substantial interference with surface waterflow,
encouraging waste water reclamation, maintaining natural vegetation buffer
areas that protect riparian habitats, and minimizing alteration of natural streams.

These LCP policies require generally that development protect marine resources, ocean water
quality and biological productivity.

Effects on Coastal Water Quality

As noted previously, the purpose of the project is to identify whether the test slant well can
provide a suitable source of water for a proposed desalination facility. Cal-Am specifically
selected a subsurface slant well instead of an open ocean water intake to avoid the adverse
entrainment and impingement effects on marine life caused by open water intakes.® Where
feasible, the use of wells rather than open water intakes is the preferred method for obtaining
desalination source water, as it eliminates these types of adverse effects on marine life. Any
seawater pumped from the well will have been very slowly introduced into the underlying

** Entrainment occurs when small organisms, such as plankton, fish eggs, larvae, etc., are pulled into an open-water
intake. It results in essentially 100% montality due to the organisms being subjected to filters and high pressures
within the facility’s pre-treatment or treatment systems. Impingement occurs when larger fish or other organisms
are caught on an intake’s screening system and are either killed or injured.
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aquifer through the seafloor, thus harmlessly filtering out any marine life. Given the depth of the
well intake screen and the area from which the well will draw in water, any effects that may
occur to the overlying ocean water column or benthic habitat are expected to be imperceptible.
Cal-Am’s modeling of the site shows that the expected area of drawdown during its pump test
could extend up to about 2,500 feet from the well. With a relatively large area within which
drawdown will occur and a maximum pumping rate of 2,500 gallons per minute, the infiltration
rate through the seafloor will be essentially undetectable, even if all the water came from the
overlying ocean water column rather than from within the aquifer.

Effects of Construction Activities

Most construction activities will occur about 650 feet from the beach at the location of the slant
wellhead where the drilling rig will operate. The closest land-based activities to the shoreline
will be the work needed to connect the test well discharge pipeline to the existing outfall, which
will occur about 450 feet from the shoreline. As described in the previous section of these
Findings, the project footprint will occur within a relatively limited area in previously disturbed
portions of the site, which will reduce potential construction-related effects. Additionally, the
drilling technique Cal-Am will use for the slant well does not require the use of drilling fluids,
which represents a significant reduction in potential effects — for example, there are no concerns
related to the unexpected release of these fluids, known as “frac-outs.”

Drilling activity will also occur beneath the shoreline and ocean bottomn, which could cause noise
or vibration to propagate to the water column; however, noise and vibration levels are expected
to be very low because of the intervening dozens to hundreds of feet of substrate between the
drilling equipment and the water column. The potential for these levels to affect marine life is
low, due in part to the relatively low sound levels resulting from drilling as compared to other
sources known to cause marine life effects, such as those resulting from high-impact activities
such as pile driving. Any project sounds within the water column are also expected to be at or
below the levels of other ambient sounds caused by wave action, boat traffic, and other ongoing
nearby sources.™

To help ensure that project construction activities will not cause adverse effects to coastal waters,
Special Condition 3 requires Cal-Am to implement a number of Best Management Practices
meant to reduce the potential that project effects will reach any nearby waters. These include
requirements to remove trash and debris on a regular basis, use noise attenuation devices to limnit
the levels of project-related noise at nearby beaches, and others. Special Condition 4 requires
Cal-Am to prepare and submit an erosion control plan that identifies measures it will implement
to reduce the potential for project-related runoff from reaching coastal waters.

Spill Prevention and Response

The project involves use of heavy construction equipment near sensitive dune habitat and coastal
waters that could be adversely affected by spills of fuel or other hazardous materials. Cal-Am
has included several measures in its project to reduce the potential for spills. 1t has incorporated
several spill prevention/response conditions developed by City staff into its project description,

** See Monterey Bay National Marine Sanctuary, Finding of No Significant Impact for the California American
Water Slant Test Well Project, Section 6.3 — Marine Biological Environment, October 2014.
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such as siting staging areas away from locations that have the potential to experience significant
runoff during rains, maintaining cleanup materials at the project site should any spills occur, and
providing training to on-site personnel regarding spill prevention and cleanup.

To further ensure the potential for spills is reduced and effective measures are implemented for
any spills that do occur, Special Condition 5 requires Cal-Am to produce a Hazardous Material
Spill Prevention and Response Plan. That Plan is to identify the maximum potential spill that
could occur during project activities and describe all measures that Cal-Am will implement to
prevent spills and to respond to spills should they occur.

Discharge of produced well water: After testing, Cal-Am will discharge the pumped water into
an outfall owned by the Monterey Regional Water Pollution Control Agency (“MRWPCA”).
The outfall conveys treated wastewater from the MRWPCA’s regional wastewater treatment
facility in northern Monterey County, The rate of discharge through the outfall varies
significantly over the year, as the MWRPCA produces recycled water for irrigation during the
agricultural growing season from February through December. The outfall’s flow rates vary
from up to about 38 MGD to near zero during parts of the season. The pump test flow rates will
vary between about 1,000 and 2,500 gallons per minute (gpm), or about 1.4 to 3.6 MGD.
Discharge volumes from Cal-Am’s testing will therefore represent anywhere from about four
percent to nearly 100% of the wastewater volumes conveyed through the outfall.

The test water discharge will be subject to requirements of the MRWPCA’s NPDES permit for
the outfall. The well water is expected to be about 95-100% seawater and therefore similar to the
receiving waters; however, concentrations of some constituents in subsurface seawater may be
different than those contained in surface water — for example, subsurface water sometimes has
higher concentrations of naturally-occurring iron or manganese. To ensure NPDES permit
requirements are met, Cal-Am will install temporary sedimentation tanks at the test well site to
allow solids to settle out and will test the water for several dozen constituents, such as pH,
dissolved oxygen, metals, and others. The discharged water is expected to be in compliance with
the NPDES permit requirements and is not expected to need further treatment to meet Ocean
Plan standards. The project’s discharge is therefore not expected to cause impacts to ocean water
quality. To confirm the project’s expected lack of impacts, Special Condition 1 requires Cal-
Am to submit proof of consistency with the NPDES permit and Ocean Plan from MRWPCA or
the Regional Water Quality Control Board.

Conclusion
Based on the discussion above, the Commission finds that the project, as conditioned, will

conform to the marine resources, water quality, and spill prevention provisions of the LCP and
the Coastal Act.
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J. COASTAL AND GEOLOGIC HAZARDS

The LCLUP states:

Before development is permitted in the Coastal Zone, a geotechnical report appropriate
to the specific proposal shall be prepared for that development in the dunes or in the
vicinity of any vernal pond. The report shall include at least geologic and seismic
stability, liquefaction potential, identification of an appropriate hazard setback to protect
the economic life of structures, and specific recommendations on drainage, irrigation
and mitigation of identified problems. Report contents shall comply with guidelines of
the California Division of Mines and Geology.

No new development shall be permitted which will require the construction of shoreline
protection structures unless such development is in accordance with the provisions of the
“Small Boat Harbor” section of this Land Use Plan, or when such structures are
necessary to serve coastal dependent uses (as defined in the Coastal Act) or to protect
publicly owned beaches from erosion.

The LCLUP states:

Tsunami Hazard: Tsunamis are seismic sea waves, often ervoneously called “tidal
waves ", Because of the height and depth of the Coastal dunes in Marina, inland areas
are not within the tsunami hazard zone. The areas most subject to tsunami in Marina are
the sandy beaches and dunes. With an adequate tsunami warning system, there is no
significant tsunami threat to beach users. Since there is little development within the
tsunami run-up zone, there is little present threat. Future development should not occur
in the tsunami run-up zone (on the sandy beaches and foredune area).

The LCLUP states:

Ground shaking and Liquefaction Hazard: All land in the Marina Coastal Zone is subject
to potential ground shaking from earthquakes, The risk to structures is moderate and can
be effectively reduced by application of the standards in the Uniform Building Code
(required of all new construction). Risks to Coastal users from ground shaking are low
and no special protection is needed.

Liquefaction is a condition which accompanies ground shaking when sandy soils become
saturated with water, The effect is that the soil loses some of its strength to support
structures. The potential for liquefaction occurring in various areas of the Coastal Zone
is uncertain, Since water is an important factor in causing liquefaction, areas where
there is standing water or the water table is close to the surface are more susceptible.
Key among these areas are the Vernal Ponds, particularly during the wet season.
However, the potential for liguefaction is highly site specific and should be determined by
geotechnical investigation prior to permitting development. If development is permitted,

it should be designed to account for possible ground failure.
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The LCP’s North of Reservation Road Planning Area requires proposed development consider:

Public safety and vulnerability to wave erosion.

Tsunami and other coastal hazards.
The LCLIP states:

Standards for Coastal Protection Structures: Except for a few facilities associated with
sand mining, there currently is little capital investment to be threatened by erosion along
Marina’s shoreline. The face of the dunes is subject to wave erosion, so future
development shall be placed beyond the area vulnerable both to wave erosion and
tsunami hazard. This setback shall be great enough to protect the econoniic life of the
proposed development (at least 50 years) and be east of the tsunami hazard zone. The
exact extent of this setback shall be determined by a qualified geologist, selected from an
approved list compiled and maintained by the City. Because of variation from site to site,
the setback line shall be determined at the time development of a site or parcel is
proposed.,

Protective structures are not recommended in Marina; however, if they should ever be
necessary, standards shall be established to insure that the type of protection, location,
design and other factors are considered. In determining if it is suitable to issue a coastal
perniit for a shoreline structure, the following shall be addressed: (1) alternatives to a
protective structure shall be determined and evaluated by appropriate specialists first;
and (2) an EIR/EIS shall be required on the proposed structure. The EIR/FIS shall
address specific issues of Local Coastal Land Use Plan concern, construction and
maintenance. The environmental evaluation and mitigations shall be prepared by
qualified specialists and shall address at a minimum the following specific issues and
design considerations.

Coastal Act Section 30253 states, in relevant part:

New development shall do all of the following:

(a) Minimize risks to life and property in areas of high geologic, flood, and fire hazard.
(b) Assure stability and structural integrity, and neither create nor contribute
significantly to erosion, geologic instability, or destruction of the site or surrounding
area or in any way require the construction of protective devices that would
substantially alter natural landforms along bluffs and cliffs.

The LCP generally requires that development be sited and designed to avoid and minimize risks
associated with coastal and geologic hazards. The site is subject to several of these hazards,

including coastal erosion and seismic-related events such as groundshaking, liquefaction, and
tsunami, each of which is addressed below.
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Coastal Erosion

The site is on and adjacent to the actively eroding shoreline of Monterey Bay. Parts of the Bay
shoreline exhibit the highest annual erosion rates in the state, due in part to relatively high levels
of wave energy and the easily erodible sand that makes up most of the Bay shoreline. In
recognition of the area’s high erosion potential, the LCP requires that development be located
inland of areas near the shoreline that are vulnerable to erosion.

The CPUC prepared a technical memorandum as part of its environmental review for Cal-Am’s
full-scale proposal that estimates the coastal erosion expected at several sites along the southern
Monterey Bay shoreline through the year 2060, including the CEMEX site.” The estimates were
based on computed historic erosion rates, erosion expected from sea level rise, and erosion from
infrequent extreme events. For this proposed test well, a consultant hired by the City prepared an
additional analysis based on that provided in the CPUC technical memorandum to determine
likely erosion hazards to the test slant well during its expected operating life.”® This analysis
described the erosion rates in the CPUC memorandum as “worst-case,” based in part on its use
of the upper range of expected sea level rise and “aggressive” events such as the 100-year storm,
and because it did not consider possibly beneficial effects that might result from potential beach
nourishment projects or reduction of sand mining. Using what it describes as the “very
conservative” CPUC analysis, the City’s consultant determined that the test slant wellhead
location would not be subject to erosion until sometime around 2040. The report noted,
however, that if a 100-year storm event occurred during the approximately two years of the test
well study, the wellhead would be close to the erosion area and potentially at risk and that
erosion could expose a subsurface section of the well casing down to about -15 feet NAVDS8S, or
about 40 feet below the wellhead (see Exhibit 11 — Expected Erosion and Future Beach Profiles).
It recommends that in the event of exposure or at project completion, whichever comes first, the
wellhead and at least the top 40 feet of the casing be removed. This recommendation is reflected
in Special Condition 6, which requires Cal-Am to remove all test well-related infrastructure to a
depth of no less than 40 feet below the ground surface upon exposure due to erosion or within
two years of completing the test well project, whichever occurs first. Special Condition 17 also
requires Cal-Am to post a bond that is sufficient to pay for necessary removal if Cal-Am does
not complete the required removal. Special Condition 6 further requires Cal-Am to conduct
monitoring at least once per week to determine whether beach erosion is likely to expose any
components of the well or associated infrastructure.

In recognition of the risks associated with the project site, Special Condition 7 requires Cal-Am
to acknowledge those risks and assume any liability that may result from constructing and
operating the test well at this location. Additionally, Special Condition 8 provides that Cal-Am
will not construct a shoreline protective device to protect the project and will remove any
structures threatened by coastal erosion.

B ESA PWA, Technical Memorandum — Analysis of Historic and Future Coastal Erosion with Sea Level Rise Jor
Monterey Peninsula Water Supply Project (205335.01), March 19, 2014,

** See Sea Engineering, Inc., Review of Coastal Erosion Analysis by ESA PWA (2014) for the California American
Water Temporary Slant Test Well Environmental Impact Evaluation, prepared for SWCA Environmental
Consultants, April 18, 2014.
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Groundshaking, Liquefaction, and Lateral Spread

The entire Monterey Bay area is seismically active. There are no known faults at the project site,
though there are several nearby.” Seismic activity from these faults could damage the test well
and its associated infrastructure due to groundshaking, liquefaction, or lateral spread at the site.™

As required by the LCP, Cal-Am produced a site-specific geotechnical investigation for the
project.” It concludes that the site could expect a maximum 7.0 earthquake, with peak
horizontal ground acceleration of up to 0.572 g, liquefaction-induced settlement of up to about
three inches, and lateral spread of up to about one foot in the event of the design-level
earthquake. Although these maximum expected events are unlikely to occur during the relatively
short-term project life, Special Condition 9 establishes the minimum design standards that Cal-
Am must use in the design and construction of the project to ensure safety and minimize risks
due to these geologic hazards.

Tsunami

Portions of the CEMEX site are subject to tsunami runup, and the LCP requires that development
be located inland of areas subject to tsunami hazards. The most recent (2009) California
Geological Society tsunami inundation map for the area shows the potential runup area
extending about two hundred feet inland from the shoreline. As noted previously, the wellhead
will be set back about 650 feet from mean sea level at an elevation of about 25 feet. At that
location, it is not expected to be subject to tsunami hazards during the expected pr